No. 12941 


In the United States Court of Appeals 
for the Ninth Circuit 


FEDERAL POWER COMMISSION, APPELLANT 
V. 


ARIZONA EDISON COMPANY, INC., APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF ARIZONA - 


BRIEF FOR APPELLEE 


DONALD C. McCREERY 


1217 First National Bank Building 
Denver 2, Colorado 


SNELL & WILMER 
JAMES A. WALSH 


703 Heard Building 
Phoenix, Arizona 


Attorneys for Appellee 


FILE D 
SEP 25 1951 
PAUL P. O'BRIEN, CLERK 


SUBJECT INDEX 


PAGE 
CG cece cence ececessecuestececccsenecensescresesercec cece il 
nee on ace cneessennccnecesccasecocsencecesceceesee.---ci¥luven.. 7 
MeieeCommission Procedure .....................-.ecocecssceesseececeesesceoeccocea-.... 7 

2. Operations of Arizona Edison as set forth in Commission Opinion— 
BM PCIE SUG EID) ano. cececsesccnecsseosnenenecensasecece-eceececeseseseces case 8 
Be UeCle Vane NMACECIS ._.........22.0.ccecese-enececeocesenenseeseecseeceoeonecececcs 10 
Re TRENT S EG nose nncsceeeccecnnecenececeocoeneneeseceeseeseeeeecceceseoeee.. 11 
neon apne nctnnetcennsenenecstsssenusdenencsoseesziseesenccs 13 


I, The Commission is without legal authority to issue and cause to 
be served original process in the nature of a complaint and 
summons, however labeled, except as specifically authorized so to 
BOBO EStAMIEOLY: AUCHOTITY ..............--c-0secceccocecce-eacocecereeoeeeee.--.----.-.... 13 


II. The Commission is without subject matter jurisdiction to enter 
a valid enforceable order finding Arizona Edison to be a “public 
utility” as defined in the Federal Power Act or to order the Com- 
pany to comply with any of the regulatory provisions of that Act, 
all of which are applicable only to a “public utility” ...0.0.0.0..0...... 2S 
II. It is the duty of the District Court in an enforcement action under 
Section 317 of the Act, and of this Court on review of the judg- 
ment of the District Court in such enforcement action, to examine 
into and determine the jurisdiction of the Commission to enter 
the order sought to be enforced and the jurisdiction of the Dis- 
trict Court to enforce the order in suit: -.20....cccececsceccseccesceccoseoees 39 


I ooo occas dens enenteccracececececcceccucseacetsoesessoeuceececeeeac 55) 


TABLE OF CITATIONS 


Cases: 

Eder Pipe Line Co. v. F. P. C., 171 F (2d) 149 (C. A. D.C) ........ 25 
Beever Wrliinmgham, 321 U. S. 503. ....2.-cee-ccccecceceecceceececscececeeeecenes 52 
Brannan v. Stark, 185 F (2d) 871, 875 (C. A. D. C. 1950) .........-.- 16 
Campbell v. Galeno Chemical Co., 281 U.S. 599 ..eccsescsccecececeeescseeeeeeeee 20 
Clinkenbeard v. United States, 21 Wall. 650 ccecccccccecceccccecccseccecceeeecceecce 23 
Colorado Interstate Gas Co. v. F. P. C., 185 F (2d) 357 (C. A. 3) .... eal 
Serneciiat L. & P. Co. v. F. P. C., 324 U.S. 515 ........ 6, 17, 27, 29, 30, 36 
areciicw 1, G P. Co., IT 5665, 6 F. P. C. Rep. 104 oe eesceoeeneenee 36 
Eee 410 Gas Co. v. F. P. C., 115 F (2d) 385 (C. A. 6) coceeeeoceccenee 43 
Epstein v. United States, 174 F (2d) 755(C. A. 6) co.ecscecccecseccecceeceeeee 24 
Rm. Y bait Obi0 Gat Co., 338 UL S. 464 oo.2....e2..csncnnceconcenneceoecncsecee 31, 39 
beac. v, flope Naidral Gas Co., 320 U.S. 591 -.ecccsssesecenececeencecoeeenee-e> 43 
Pee Cc. v. Metropolitan Edison Co., 304 U. S. 375. 2..---..ococceonoacerceene 7, 43, 48 
imO@aimeraciie P. G E. Co., 307 U.S. 156 -nccscccecoecec-sevccocecacenseccccceceees 49 
F. P. C. v. Panhandle Eastern Pipe Line Co., 337 U. S. 498 -....-...-200-00 

MNO I ee Fs Seb og Ad SS ctisn cake vesdcsensasbececovcs 2, 3, 6, 7, 17, 19, 43, 45 
F, P. C. v. Panhandle Eastern Pipe Line Co., 172 F (2d) 57 (C. A. 3) 

eee MN or 8 es Sv eda ben cevassexeesecséconcaes 2 Bil, 22, BA VI, M9), BS) 
Florida Public Utilities Co., Opinion No. 189, issued January 25, 1950 36 
eee Moor Co. v. N. L. R. B., 305 U. S. 364 -....1..--..0---e-ccseneoceneneees 42, 44, 47 
eee Power Co. v. 1. V. A., 14 F. Supp. 673 ....--ccscscccccocseecencoce 38 


(1) 


II 


Cases——Continued PAGE 
Hecht Go. v, Bowles, 320. Si 32 eat oenen cnet eee nee 44 
Jaeger v, Sumvany, 180 F (2d) G30 (COA Dee 20 
Jones v. Securities G Exchange Comm, 298 Uy Sa Lasers 20, 41 
ER (GER (& tears (Cay, AG 12, Whe Ve (ONS) 259) cececeeeceescererece 29, 30 
LaVerne Coop. Citrus Ass’n. v. United States, 143 F (2d) 415 

CC Ba DY sea cceececech cece uee ees ee eee co ce eee 
lbeiion @, Whnpeed Siete, BEA We. S. VAD ccccecerece cee eeroccenconccexnomences 50, 51, 52 
Lowisville &@ N. R. Co. 2 United States, 282, S. (40-2. ee 20 
Manhattan G. E. Co. v. Commy., 297 VU. 8. 129 ....cc.cccecescereeeccececoeeeee 20 
Myers 0) Bethlehem Corp..303 0, S04)... ee 53. 
NL Re B. o Boss Atle, Co, 107 Ed) S74 (CA. 44 
N. L. R. B. v. Cheney California Lumber Co., 327 U. S. 385 ..........-- 44 
N. L. R. B. v. Goodyear Footwear Corp., 186 F (2d) 913 (C. A. 7)...- 7 
N. L. R. B. v. Highland Park Mfg. Co., 341 U.S. — -22.---2-cesec-seeeeensene 44, 46 
NLR, Bow. fonere Laveain Sicel Co, 33 Uns. 416. 44,47 
N. L. R. B. v. Jones & Laughlin Steel Co., 146 F (2d) 718 (C. A. 6) 47 
N. L. R. B. v. Red Spot Electric Co., (C. A. 9 decided June 20, 1951) 44, 45 
Pinma wv. Uniued States, 126 B (2d) GOL (CAL 9) 2 49 
Pownall v, United States, 159 F (2d) 73 (C. A. 9) .ueecieeeeeeeeeceneeeee 50 
Safe Harbor Water Power Corp. v. F. P. C., 124 F (2d) 800 (C. A. 3) 49 
Shields v. Utah Idaho Cent. Ry. Co., 305 U. S. 177 -.-----.-222:-0eceeeneeeeeeeeeee 53 
Sexiytwo Cases, etc. v. United States, 340°U 5. 9932... 20 
Sav bao Wichard sei, Ss 288 o recee.csaeeee ners re oe ae eee eee 20 
Texas Ulinois Natural Gas Pipeline Co., Opinion No. 216, issued July 

1D), WOD ceceecedecss cectercocaerehees ioe eenee een cp econdt eaonantenioncadcccraioaccencesseanen 38 
United Gas Pipe Line Co. v. F. P. C., 181 F (2d) 796 (C. A. D.C.) 43 
Waited States OG) Idaho 298) Wi Se lS wees ee ee 53 
United States a, Sine Tuck, 194 U.S. 16) eee 54 
Une ae Youngstown Sheet & Tube Co, 171 F (2d) 103 

ERA 6 ee 
Western Light & Telephone Company, Opinion No. 199 issued Sep- 

tember 2O:, 1950. csscsaccceeceneeeccecca ts dosensncesncuceeascse sense eee ee emer 36 
Western Union Tel. Co. v. Lenroot, 323 U. S. 490 -...-...-:+-:scescceeeceenene 37 
Woodie Raye 7 Ub (2d) S80 (IC Nn 9 eee 5152 
Vabus 0. United States, 321 U.S. 44a 53 

Statutes: 

Constitution, Art. I, Sec. 8, Clause 3.......-......---.-ce:ces-eeccoseeereeneeennseccceees 38 
Emergency Price Control Act of 1942, 50 U, S. C. Appx. 
SS 924d), 925. .02.eeeseeececeeneencesceereccecesetececesceseesssanecensenatseecetens 44, 51,52 
Federal Power Act, 16 U. S. C. §§ 791a-825r: 
Seen) WO) C1) once cere ceaanceeace ssc cc C HS Ce Ser BES SHOE SEIS ICIE OC HE EE OD EELONES 13 
SPEyerBVOy 51 0210 PP Re a eee ccemoicrneee 49 
rereutorny 010 te pete an see eeerceecerae epee cea eacatien 2, 5; 6,27, 28, 30, ae 
Seaton 2ON CO) cceceesseteccosccoccecasccesonastadossoncarceareonsrecssssanborccne 38 
Bection: 2O1 (ie) coscesee ace eee eee eee 27 
Section 201. Cf) secisczecceeeeve ce) cco ee 37 
CECE TMD 2: cde eco e cece seas oe n a e 13 
Saat DOD (A) creceececeececcoeemcenceccncesnesiecnc eo tasoodcncnscacacssnasoanenone 13 
Section 202 (b) .cessec-cccclecsiioseecennses eee eee eee 13 


Section 202 (0) <cscccessctsacacvcoicgecceteeceee ste eee eee 13 


Il] 


Statutes—Continued PAGE 
SOO 202 oe ee 16, 24 
SOI END) oon cee nasacneecssceteceacedecsacecece-c<ccoceceveeccsessse-ctass, 5 
0) ee oso oocenccstavsscesnessescenseede-tavsessstetscisc duce, 13 
SCD DOD ake Eee a rrr ene 13 

0 L QO a cr re 5, 16, 24 

SOONG DO ie rr re DB, 13, 15, 24 

BN ees enecn ns astnscpucvnanncnecissansceeseccceseseesecensiccc, B, 1S), 28 

S000 300) 2 rer en 5, IS), 24 

SO D1) an rr rs 42, 48, 53 

Boe MM) acco csc ncn snacedcancncetcercoccosessecencac-caccekeesas.. 3,42, 49 
SECO SG oan Ae rrr 14, 40, 41, 42, 54 
SCCRCG) 22) rr rrr er 8, 42 
SOM ASD) oecaz zee ceccedsatvecsceceoseacdotedeccsncusosesoneseesacceseslcs 8, 42 

BGG) J ooops eccsec nonce ceccensnnacacccecasccoucceeee 2,6,8, 12514 404 aed 
Federad Trade Commission Act, 15 U. S. C. $§ A iGa) ol nie eee 20 
National Labor Relations Act, 29 U. S. C. §§ 159 (h), 

160 (a), 160 (b), 160 (e), 160 (1) Namen le ine a eRe eee 19, 44, 46 
Weer MeteasvAct, 15 U.S.C. § 717 et seq...-.-.--..ccccccecccececcecesesoneoeecececcs.- 43,44 
0 CVU ANUOT) TENG ce ec rr 5s 
ee et Ol Zehr) 990 ooo ccc econ c0acaocaceeasenscocesecosecsesceovessvescdededacéscancaoe 54 

Miscellaneous: 
F. P. C. General Rules and Regulations, 18 C. F. R.: Section 1.6 (d) 5 
Pt 4thy Cong., 1st Sess... cn.ceccencceccccsccesaecseoccencocecreseneseseee. ou) 


et COne,, PSC SESS oon nnce ne cccc aca sccccecnanocssecconceseoceccesaeeecoccesocceccse 37 


In the United States Court of Appeals 
for the Ninth Circuit 


No. 12941 


FEDERAL POWER COMMISSION, APPELLANT 
Wr 


ARIZONA EDISON COMPANY, INC., APPELLEE 


BRIEF FOR APPELLEE 


PRELIMINARY STATEMENT 


The Commission brief herein is artfully adroit and carries a 
veneer of plausibility developed by the device of numerous as- 
sumptions of fact and of law. 


In effect, the basis and oft-repeated assumption underlying the 
first division of counsel’s argument (Comm. 11-21)! is that the 
Commission, having whatever jurisdiction it deems necessary “un- 
der statutory or other authority” (Comm. 5), its order, even 
though invalid and void when issued because outside the orbit of 
its authority under the Federal Power Act, nevertheless thereafter 
may become valid, authoritative and immune from attack. Such 
is the result claimed in this case because Arizona Edison (some- 
times herein referred to as the “Company’”) elected to meet the 
issue of invalidity of the Commission Opinion-Order of March 
31, 1950, at such time as the Commission should seek judicial 
enforcement thereof. 


1 References to the Commission Brief herein will be identified by the abbrevia- 
tion “Comm.” 
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The assertion that Arizona Edison claims that it “could deprive 
the Commission of . . . . authority by its nonappearance and 
nonparticipation in the Commission proceeding” (Comm. 10, 17), 
is clearly an invention of Commission counsel. The Company 
made and makes no such claim. Actually, the Commission argu- 
ment is that it acquired personal jurisdiction over Arizona Edison 
by mailing a copy of its “show cause” order to the Company, de- 
spite the denial of such jurisdiction to the Commission by Con- 
gress in the Federal Power Act.* The refusal of Arizona Edison 
to respond or appear before the Commission could not affect 
whatever lawful authority, if any, the Commission possessed. But 
the fact that the Company neither responded nor appeared created 
one of the problems now bothering the Commission. 


As the result, the Commission finds it necessary to erase the 
jurisdiction of the District Court as the court of enforcement 
under Section 317 of the Act, a point which will be examined 
with some particularity later herein. The contention is that the 
District Court in ail] enforcement proceedings is merely an auto- 
matic mechanical rubber stamp, in effect not a court at all, just 
a Commission constable (Comm. 21). 


The authority of the Commission being plenary, so it is said 
(Comm. 13), its counsel waste no time in analysis or discussion 
of either the statutory jurisdiction of the Commission contained 
in Section 201 of the Act, or the broad and “exclusive jurisdiction” 
conferred upon the District Courts of the United States by Section 
317 of the Act. 


The Commission authority to issue and serve original process 
is claimed to arise from various regulatory sections of the Act, 
other than Section 201, from its rules and regulations, and out 
of the “necessity” of the case (Comm. 5, 11-15). Even though 


2 See Fed. Power Comm. v. Panhandle Eastern Pipe Line Co.. 172 F (2d) 57, G@ 
(C. A. 3), affirmed 337 U. S. 498, wherein it is stated: ‘““The appellant's argument 
points further to the Commission’s order of November 10 in which it directed the 
Company to show cause why the transfer of the leases should not be set aside and 
directed maintenance of the status quo pending determination. This is an order 
no doubt. But if it is not a valid order because beyond Commission jurisdiction, 
the Commission cannot have court help to enforce ie 
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this is an appeal from a judgment dismissing a Commission action 
for enforcement (Comm. 1), counsel nevertheless devote much 
of their brief to “court review of orders” pursuant to Section 
313(b) of the Act, a subject not herein involved (Comm. p. 21, 
Emigeq.). 


A mere casual reading of Section 313(b) discloses that no 
general jurisdiction, exclusive or otherwise, is delegated thereby 
to the Court of Appeals. That Court can acquire exclusive juris- 
diction in a particular case only if and after petition for review 
has been filed and then only “upon the filing” by the Commis- 
sion in that court of “a transcript of the record upon which the 
order complained of was entered”, 


Counsel’s complaint (Comm. 2, 8) that “because the District 
Court did not render an opinion or offer any explanation of its 
acts... . , the Commission is at a loss to define the issues 
herein involved, is untenable on the face of the record. The speci- 
fications of the motion to dismiss by Arizona Edison and of the 
motion for summary judgment by the Commission, both of which 
were argued at length before the District Court, the brief of the 
Arizona Corporation Commission amicus curiae, concurred in by 
the National Association of Railroad and Utility Commissioners, 
in support of Arizona Edison’s motion to dismiss, as well as the 
extensive “Statement of Points” in this Court (R. 94-100), all 
make abundantly clear the questions involved here and now. 
Counsel’s complaint evidently is a device to avoid in their “Speci- 
fications of Errors” referring to, and thereby to circumvent, the 
legal burden resting on the Commission “to prove that its order 
is valid and based upon a statutory grant of power’, if it is to be 
entitled to judicial assistance (Fed. Power Comm. vs. Panhandle 
Eastern Pipe Line Co., infra). 


There is no allegation, even by way of conclusion, in the Com- 
mission complaint (which it declined to amend, R. 88-89), that 
Arizona Edison was a “public utility” under the Power Act. The 
charge is that “it appears’ to the Commission that Arizona Edison 
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was violating the Commission order of March 31, 1950 (R. 3) 
and that the Commission found Arizona Edison to be a “public 
utility’ (R. 8-9). Accordingly, the Commission brief is impres- 
sively silent as to the “public utility” status of Arizona Edison 
under the Act. 


Jurisdiction is the sole issue in this case. That question has 
three facets, to wit: 


Point One: Did the Commission have authority under the 
Act to summon Arizona Edison to Washington by its self- 
appointed processes not provided in the Act? 


Point Iwo: Did the Commission under the Act, even had 
Arizona Edison responded to the “show cause” order, have 
subject matter jurisdiction over the “facilities” of Arizona 
Edison, or any thereof? 


Point Three: Did the District Court have jurisdiction to 
examine and determine the jurisdiction of the Commission, 
both personal and subject matter, and of the court itself, 
should the court find as it did that the Commission’s order 
was invalid and void because in excess of its statutory author- 
ity? 


Opposing counsel do not face any of the foregoing questions. 


As to Point One, a very considerable portion of their brief is 
devoted to the proposition that “The Commission’s order was 
within its authority”, and that the Commission had authority to 
“issne the exact kind of order” as the Opinion-Order of March 
2k 1950 in thisecason(@omimimeon Hl) 11-16, 16-17, 17-21ee 
No contention is made that the particular order under review was 
or is valid. Counsel’s discussion is largely academic and entirely 
immaterial in this case. But, be that as it may, the precise ques- 
tion here involved is the lawful authority of the Commission 
under the Act to summon Arizona Edison to appear before it 
(R. 42-45). If the Commission was without authority under the 
Act to issue and serve by mail, or otherwise, original process 
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whether designated as a rule, order, “order to show cause”, or 
otherwise, it could not acquire personal jurisdiction over Arizona 
Edison unless such invalid service was waived, as it was not 
(R. 57-58; Comm. 5). The Commission’s preliminary proce- 
dures being void, any order issued by it in reliance thereon like- 
wise would be void on its face, a principle not discussed in the 


Commission brief. 


Counsel’s assumption is that, under various administrative and 
regulatory sections of the Act (Secs. 203(b), 301, 307-309: 
Comm. 11-15), other than the jurisdictional Section 201 thereof, 
and particularly under Section 309 entitled “Administrative 
Powers of the Commission; Rules, Regulations and Orders”, from 
which counsel make fragmentary and partial quotes (Comm. 9, 
12, 13), the Commission “necessarily” has plenary substantive 
powers beyond and greater than those delegated to it in the Act 
(Comm. 15). It is further assumed in the brief (Comm. 5), that 
a Commission rule (18 C.F.R. Sec. 1.6(d) ) entitled “Orders 
to Show Cause”, adopted in 1948, supplies the authority not 
delegated to the Commission by the Act itself. 


The principle is thoroughly established by the authorities that 
an administrative agency cannot enlarge its statutory power by 
the issuance of orders and rules and regulations covering matters 
not in the framework of the governing statute. The purpose, and 
the only purpose, of rules and regulations is to implement the 
powers specifically and expressly delegated to the agency by 
Congress, not to rewrite the legislation. Nor can the agency 
assert the existence of an alleged congressional intent not dis- 
Closed in the language of the Act. 


The precise argument herein advanced by opposing counsel, 
that the Commission’s alleged authority under consideration stems 
from specific administrative and regulatory sections applicable 
only to a “public utility’ under the Act, and from its rule making 
authority (Comm. 12-15), recently was advanced by the Com- 
mission before the Supreme Court with respect to the parallel 
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sections of the Natural Gas Act. That Court was not impressed 
with the argument and disposed of it decisively (Fed. Power 
Comm. v. Panhandle Eastern Pipe Line Co., infra). 


The Commission here, as in the District Court, declines to dis- 
cuss Point Two, that the Commission was without subject matter 
jurisdiction over Arizona Edison or any of its facilities, and there- 
fore its order of March 31, 1950 was invalid and void on its 
face when issued. The silence of Commission counsel is more 
audible than words. The Commission thus places itself in the 
very strange and untenable position of seeking enforcement of 
an order, the validity of which it refuses to vouch for. 


As will be made manifest later herein, it is a logical conclu- 
sion that the Commission is thus entirely unwilling to argue or 
discuss the validity of its order, because of absence of subject 
matter jurisdiction, in view of the fact that the governing juris- 
dictional provisions of Section 201 were so clearly and pointedly 
examined and applied by the Supreme Court in Connecticut Light 
and Power Company v. Federal Power Commission, 324 U.S. 515, 
89 L. Ed. 1150, 65 S. C. 749, discussed hereinafter. 


In counsel’s treatment of Point Three, in the second subdivision 
of the Commission argument, entitled “The Commission’s order 
may not be reexamined in a district court proceeding for its en- 
forcement” (Comm. 21-32), the significant fact is the entire failure 
of counsel to examine the explicit and unambiguous provisions of 
Section 317 of the Act entitled “Jurisdiction of Offenses; Enforce- 
ment of Liabilities and Duties”. This enforcement action was 
brought in the District Court, and it is here for review, under 
authority of Section 317. 


The only regulatory authority which the Commission proposes 
to exercise over Arizona Edison relates to accounting matters. 
These, as well as other aspects of the Company’s operations, are 
fully regulated under the Jaws of Arizona. There is no regulatory 
“gap” involved. The Commission simply proposes to take over 
certain of the duties of the state authorities. 


7 
STATEMENT OF THE CASE 


In view of the evasion by the Commission of the true issues 
presented in this case, it becomes necessary for purposes of clarity 
to restate the case, correctly to disclose to this Court the judicial 
problems involved. 


1. The Commission Procedure 


The proceedings which culminated in the Commission order of 
March 31, 1950 wete initiated by the Commission on its own 
motion. By “Order to Show Cause” (R. 42-45) mailed to Arizona 
Edison by the Secretary of the Commission (R. 71-72), the Com- 
pany was ordered to submit to the then asserted jurisdiction of 
the Commission, unless by answer within forty-five days it could 
prove to the satisfaction of the Commission that it was not a 
“public utility” under the Power Act. The burden of proof, how- 
ever, is on the Commission.* Arizona Edison made no response 
to such “order”, nor did it enter its appearance at any stage of the 
proceeding, on the stated ground (R. 57-58) that the Commission 
under the provisions of the Federal Power Act was without juris- 
diction over it or any of its facilities. 


Thereafter, the Commission ordered a hearing to be held on 
June 6, 1949, copy of which order was mailed to the Company. 
On June 1, 1949, the Commission by order fixed Washington 
as the place of such hearing. This order of June 1, 1949, mailed to 
the Company, was received by it on June 6, 1949, after the hear- 
was in progress (R. 71-72). As above pointed out, the Federal 
Power Act contains no provision authorizing the Commission to 
issue or serve by mail or otherwise original process. The Act con- 
fers no authority on the Commission to enforce its directive to 
appear.* The “Order to Show Cause” and the purported service 


3 Federal Power Comm. v. Panhandle Eastern Pipe Line Co., infra; National Labor 
Relations Board v. Goodyear Footwear Corp., 186 F (2d) 913,917 (C. A. 7, 1951) 


4“The statute (Federal Power Act) confers no authority upon the Commission to 
enforce its directions to appear. ... ” Federal Power Comm. v. Metropolitan 
Edison Co., 304 U. S. 375, 386, 58 S. C. 963, 82 L. Ed. 1408, 1415. 


8 


thereof by mail were without legal sanction, authority or effect. 
The only manner in which the Commission is permitted by the 
Act to secure enforcement of its orders, is by proceedings under 
Sections 314(a), 314(b) and 317 entitled respectively “En- 
forcement of Act, Regulations and Orders’, and “Jurisdiction of 
Offenses; Enforcement of Liabilities and Duties.” 


2. Operations of Arizona Edison as Set 
Forth in Opinion-Order March 31, 1950. 


“Arizona Edison is an Arizona corporation with its princi- 
pal office in Phoenix, Arizona. It is engaged, solely in the State 
of Arizona, in the business of transmitting electric energy, 
and distributing and selling it at retail. (R.15) .... 


oo @« © © @ © 


“Arizona Edison owns and operates eight separate electric 
systems scattered through central and southern Arizona, among 
which are the Maricopa, Coolidge-Florence, and Yuma Sys- 
tems. These three systems, the only ones involved in this pro- 
ceeding, supply ultimate consumers alone in their separate 
service areas, and all receive electric energy generated by the 
United States Bureau of Reclamation (“Bureau”) in California 
at the Parker Dam and in Nevada at the Hoover Dam. The 
Yuma System also receives energy generated by the Bureau at 
its Siphon Drop Generating Station in California. (R.19) 


“From Parker the Bureau transmits energy generated there 
in California—often mingled with energy generated at Hoover 
in Nevada—over its two 161 kv lines a distance of 137 miles to 
the Bureau’s substation at Phoenix, Arizona. At Phoenix, a part 
of this energy is delivered to Central Arizona and to the Salt 
River Valley Water Users Association; the remainder of this 
energy is transmitted in a southeasterly direction over a 115 kv 
line owned by the Bureau to Coolidge, Arizona, 53 miles from 
Phoenix, where part is delivered to the United States Indian 
Irrigation Service (“Indian Service”), and to Tucson, Arizona, 
where part is delivered to The Tucson Gas, Electric Light and 
Power Company. 
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“Part of the energy that the Indian Service receives from the 
Bureau at Coolidge it transmits 23 miles in a southwesterly 
direction over its 69 kv line and delivers at its Casa Grande 
substation to Arizona Edison’s Maricopa System, which is lo- 
cated about 40 miles south of Phoenix. Arizona Edison transmits 
such energy .... 9.6 miles west to its Sexton substation 
over its 69 kv line without serving any customers between Casa 
Grande and the Sexton substations. At this substation the energy 
is stepped down and converted for service to an irrigation 
pumping load in the area. (R.20). 


“At Coolidge, the Indian Service delivers some of the out- 
of-state energy received from the Bureau .... at 12 kv to 
Arizona Edison’s Coolidge-Florence System. Part of this energy 
is transmitted by Arizona Edison from Coolidge in a north- 
easterly direction to Florence over its 11.5 mile, 12 kv line, 
which connects substations in the two towns, and serves no 
customers along the route. 


“The Bureau delivers out-of-state energy . . . . to Arizona 
Edison’s Yuma System, located in the extreme southwestern 
corner of Arizona, at Arizona Edison’s Mesa substation and 
at the Bureau’s Headquarters substation in Yuma, and so fur- 
nishes almost the entire requirements of this system. This energy 
is transmitted at 34.5 kv from the Bureau’s Gila substation 
about ten miles east of Yuma and from the Bureau’s Siphon 
Drop generating station to the north in California. Energy 
reaches the Gila substation on the Bureau’s 116-mile, 161 kv 
line from Parker Dam. 


“The Yuma System includes several 34.5 kv lines and their 
attendant substations. 


“The longest of these lines commences at the Mesa substa- 
tion in Yuma, passes the municipal limits, and extends in a 
southwesterly direction through agricultural areas about 12 
line miles to a substation in the incorporated city of Somerton 

. and thence about 7 line miles further to a substation 
in the unincorporated community of Gadsden...., 19 
miles in all without serving customers. At these substations, 
and at two others which are served by the line between Yuma 
and Somerton, the energy is stepped down 34.5 kv to 4 ky, 
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and lines at the lower voltage, some of which are supported on 
the same poles as the 34.5 kv lines for various distances, eman- 
ate from each of the substations to serve the adjacent localities 
including the towns of Somerton and Gadsden. The Mesa- Gads- 
den line, therefore, serves the function of transmitting energy 
in bulk from the Mesa substation in Yuma to the several sub- 
stations referred to above where local distribution begins for 
service to the respective communities and agricultural areas. 


“Another 34.5 kv line extends eastward from the Mesa sub- 
station about 13 miles, serving a substation at an airport and 
one customer about three miles from its terminus, and also 
supports on the same poles a 4 kv secondary line for about 
three miles. Other 34.5 kv lines are .5, 1.25, and 1.5 miles in 
length. These lines, the Mesa-Gadsden line, and the airport 
line are used to transmit out-of-state energy and serve no cus- 
tomers directly except the airport and one other customer on 
the airport line mentioned above.” (R. 21-23) 


It is not contended by the Commission that Arizona Edison 
either owns or operates or has any interest or control whatever in 
any part of the facilities by which the electric energy generated 
outside of Arizona, is delivered to its local Maricopa, Coolidge- 
Florence, and Yuma Systems (R. 19, 20, 21-23). The only pos- 
sible claim for subject matter jurisdiction over any of the facilities 
of Arizona Edison is the fact that electric energy, generated out- 
side of the State of Arizona, enters certain of the local system 
facilities of the Company. However, as above stated, the Com- 
mission refuses to discuss subject matter jurisdiction at all. 


3. Other Relevant Matters 


The Commission lays considerable emphasis (R. 5, 16, 38-39, 
41-43, 48-49, 51-52, 53; Comm. 4, 14), upon the letter by Gen- 
eral Counsel of Arizona Edison, dated March 10, 1948, to the 
Commission (R. 48-49), in connection with the Matter of Cali- 
fornia Electric Company, Docket No. IT-6096, then pending 
before the Commission upon the application of California Elec- 
ttic, a “public utility’ under the Act, for a Commission order 
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authorizing the sale of certain property of that Company in 
Yuma County, Arizona, to Arizona Edison. It is not clear just 
what proposition the Commission is trying to establish thereby. 
In the first place, it is entirely evident that Arizona Edison could 
not, by letter or otherwise, create subject matter jurisdiction in 
the Commission or waive the non-existence of such jurisdiction 
in that agency. Secondly, the letter was not in the nature of a 
waiver of personal service to be effective at some later time, and 
could not be so construed. In the third place, the letter did not 
state that which the Commission and its counsel repeatedly have 
declared it stated, to-wit: (Comm. 4) “Arizona Edison had 
agreed to set up a special reserve assuring compliance with such 
conditions as the Commission might attach to the Company’s 
acquisition of the facilities, if zt should be established that the 
Company was a ‘public utility’” (Emphasis added). The letter 
actually reads (R. 48-49): “Without prejudice to the right of the 
Commission, if i so elects to have adjudicated in a lawful, sep- 
arate and subsequent proceeding... ..” The foregoing lan- 
guage was advisedly addressed to a judicial enforcement proceed- 
ing, the only procedure in which the Commission could elect 
“to have adjudicated” the “public utility” status, if any, of Arizona 
Edison. The Company simply declined to submit itself to the 
Commission which then, as now, had no jurisdiction over it or any 
of its facilities. 


The District Court did not have before it the report of the field 
investigation by the Commission staff (Comm. 6), the Trial Ex- 
aminer’s intermediate decision (Comm. 7-8), or any part of 
the evidence, consisting of both oral testimony and exhibits, re- 
ceived at the “public hearing” of June 6, 1949 (Comm. 7). None 
of these were attached to or made a part of the Commission’s 
complaint herein. 


SUMMARY OF ARGUMENT 


On the record as made and now before this Court, Arizona 
Edison will present its argument under the following specifica- 
tions: 


WW, 


I. The Commission is without legal authority to issue and 
cause to be served original process, in the nature of a complaint 
and summons, however labelled, except as specifically authorized 
so to do by statutory authority. As applied to this case, the Com- 
mission was without jurisdiction to issue authoritative legal pro- 
cess ordering and commanding Arizona Edison to appear before 
it by answer or personal appearance, prior to the judicial determin- 
ation that the Company or some part of its facilities were sub- 
ject to the jurisdiction of the Commission under the Act. That 
such process was invalid and void appears on the face of the 
record. 


IL The Commission is without subject matter jurisdiction 
to enter a valid enforceable order finding Arizona Edison to be 
a “public utility” as defined in the Act or to order the Company 
to comply with any of the regulatory provisions of that DG, 
applicable only to a “public utility”. The mere fact that electric 
energy generated outside of Arizona is conveyed into Arizona and 
there sold and delivered by federal agencies into three of the 
local systems of Arizona Edison does not create Commission 
jurisdiction over any of the “facilities” of such local systems. The 
invalidity of the Opinion-Order of March 31, 1950 appears on 
the face thereof. 


Ill. Ie is the duty of the District Court in an enforcement 
proceeding under Section 317 of the Act, and of this Court on 
review of the judgment of the District Court in such action for 
enforcement, to examine into and determine whether the Com- 
mission had jurisdiction to enter the order involved and, also, 
whether the District Court had jurisdiction to enforce such order. 
If the Commission order be invalid, there is no order for the 
District Court to enforce, for under such circumstances, the only 
order the Court could enter, as in this case, is one dismissing the 


action. 
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ARGUMENT 
I 


The Commission is Without Legal Authority to Issue 
and Cause to be Served Original Process in the Nature 
of a Complaint and Summons, However Labelled, Ex- 
cept as Specifically Authorized So to do By Statutory 
Authority. 


The Federal Power Act is entirely silent as to the issuance and 
service of original process by the Commission, except as expressly 
authorized in certain sections for the purpose and upon the con- 
ditions stated in such sections. 


In Section 10(f) of Part I of the Power Act (being the Fed- 
eral Water Power Act as amended August 26, 1935), the Com- 
mission is authorized on the conditions stated to summon the 
owner of an “unlicensed project” to appear before it “after notice” 
for a particular stated purpose. The Commission, of course, has a 
continuing jurisdiction over a “licensee” who, by becoming such, 
has submitted himself to the jurisdiction of the Commission. 


Under Section 202(a), (b) and (c) of Part II of the Act, 
entitled “Interconnections and Coordination of Facilities”, the 
Commission is specially authorized for the purposes of said Sec- 
tion 202 and on the conditions therein stated, to “give notice” 
bringing before it the parties in interest. 


In Section 207 of Part II of the Act, entitled “Furnishing of 
Adequate Service’, the Commission is expressly authorized on cer- 
tain stated conditions to “give notice” to the interested persons of 
“Opportunity for hearing” and thereafter to make findings and 
enter the appropriate order, rule or regulation. 


In Section 209 of Part II of the Act, entitled “Use of Joint 
Boards; Cooperation with State Commissions”, the Commission 
is given specific enumerated powers for the purposes of such Sec- 
tion. 
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In Section 307 of Part III of the Act, entitled “Investigations 
by Commission; Attendance of Witnesses; Depositions’, the Com- 
mission is given wide investigative powers and “for the purpose 
of any investigation or any other proceeding under this Act’ the 
Commission is authorized “to subpoena witnesses, compel their 
attendance . . . . require the production of books ... . and 
other records which the Commission deems relevant or material 
to the inquiry . . . . from any place in the United States at any 
designated place of hearing ... .” And court aid may be in- 
voked in cases of contumacy or refusal to obey a subpoena issued 
by the Commission. Similarly, any person may be required to ap- 
pear and make deposition. 


It will be observed that while a wide power of subpoena is 
delegated to the Commission in aid of its broad investigatory 
powers, the only delegation of authority to issue Original process 
in the nature of summons is found in specific sections, none of 
which are involved in this case, and such authority is available 
only for the stated purposes of the particular sections. The author- 
ity to issue complaints and summons, and to cause service thereof 
to be made, is much more fundamental than the authority to issue 
and serve subpoenas. In the former, personal and property rights 
are involved, while in the latter situation no rights of a truthful 
witness are affected or jeopardized. 


After investigation “whenever it shall appear’ to the Commis- 
sion that the Act, or any order, rule or regulation of the Commis- 
sion is or will be violated, the Commission has ready access to the 
District Court of the United States under Section 314 of the Act, 
to which courts “exclusive jurisdiction” over such matters is dele- 
gated by Section 317 of the Act. 


The Act is silent as to so-called “jurisdictional proceedings”, 
which seems to be the foundation of the argument of opposing 
counsel that of “inherent necessity”, “necessarily”, the Commis- 
sion not only must have “authority to investigate coverage” which, 
of course, is delegated to it by the Act, but also it must have 
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authority to issue and cause to be served original process to deter- 
mine jurisdiction. It is asserted, “Determination of that question 
(“coverage”, “jurisdiction”) by the Commission was authorized 
when necessary or appropriate to the enforcement of the Act, both 
by general provisions relating to violation and by specific regula- 
tory provisions” (Emphasis added) (Comm. 12). 


Counsel claim to find the desired power particularly in Sec- 
tions 307-309 of the Act, from which fragmentary quotations, 
out of context, are made in their brief (Comm. 12, 13, 14). 


Section 307 relates only to “Investigations by the Commission; 
Attendance of Witnesses; Depositions”. But investigation is one 
thing and judicial adjudication is quite something else. It is not 
charged that there was interference at any time with the Com- 
mission’s investigating processes. 


Section 308 relates to “Hearings; Rules of Procedure”, “under 
this Act” and “under the authority of this Act”. So far as hearings 
are concerned, the Commission is authorized to “admit as a party” 
any and all interested persons. However, nothing is stated about 
commanding the attendance of any person at any such hearing. 
Obviously, a person who has submitted to the jurisdiction of the 
Commission as a “public utility”, and who in fact is a “public 
utility” within the statutory language, is thereafter subject to the 
continuing jurisdiction of the Commission over it or over such of 
its facilities as are covered by the statutory grant of power. That 
situation is quite different from the one here involved, wherein 
Arizona Edison does not admit that it is a “public utility” under 
the Act and there has been no judicial determination that it is 
such a “public utility’. In the normal case, a person who is 
clearly subject to the jurisdiction of the Commission under the 
Act would waive personal service and make an appearance. There 
would be no reason for such person doing otherwise. But, by the 
same token, there is no reason why any person who is not, or has 
reasonable grounds to feel that he is not, a “public utility” under 
the Act should waive service and submit to the Commission 
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jurisdiction. The statute provides a method by judicial enforcement 
to determine such questions, which are judicial and not adminis- 
trative; and, as legal questions, they are not within the peculiar 
technical and skilled competence of administrative agencies. Bran- 
nan v. Stark, 185 F (2d) 871, 875 (C.A.D.C. 1950). 


The argument erroneously attributed by counsel to Arizona 
Edison that “it will not suffice for the Company to claim as it 
did in effect in oral argument in the District Court that it could 
deprive the Commission of such authority (that is, to enter its 
order) by its nonappearance and nonparticipation in the Com- 
mission proceeding” (Comm. 17), simply begs the question. ‘he 
the Commission has authority to issue original process and cause 
service thereof to be made as in this case, then whether the Com- 
pany appeared and participated, or did not appear and did not 
participate, would not deprive the Commission of such jurisdiction. 
On the other hand, if the Commission is without authority to issue 
original process and cause service thereof to be made as in this 
case, then it cannot acquire such authority unless the Company 
waives the absence of lawful personal service, which was not 
done in this case. 


Other sections of the Act, and particularly Section 203, en- 
titled “Disposition of Property; Consolidations, Purchase of Se- 
curities” and Section 301, entitled “Accounts, Records and Mem- 
oranda”, it is argued, give the Commission the authority attempted 
to be exercised in this case, because in each of such sections there 
are provisions for “notice” and “opportunity for hearing”. In Sec- 
tion 203 the “notice and opportunity for hearing” is authorized 
only after and pursuant to application by 4 “public utility” for 
Commission approval, in connection only with the particular 
subject matter of that section. The authority of the Commission 
under Section 301 is limited to “licensees and public utilities” and 
it is these only to whom the “notice” and “opportunity for hear- 


ing” is to be directed. 
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Clearly, the regulatory sections of the Act cannot be resorted 
to for the purpose of determining whether the company involved 
as a “public utility” under the Act. 


“The court below, following a statement in Hartford Elec- 
tric Light Co. v. Federal Power Commission, 131 F. 2d 953 
(C.C.A. 2d, 1942), held that this ‘but’ clause ‘is intended to 
make it clear that this jurisdiction extends even to local facili- 
ties where the Act provides for their regulation, as it does in 
the case of accounting practices.’ This seems to get the cart 
before the horse, for whether the Act provides for such regula- 
tion depends on whether the facilities are under the jurisdiction 
of the Commission; the Commission's jurisdiction does not de- 
pend on some independent application of the regulatory pro- 
visions.’ (Emphasis added) 


Connecticut L & P. Co. v. Federal Power Comm., (1945), 324 
Wise 1, 527, 65 S. C. 749, 89 L. Ed. 1150, 1159. 


Unless a person such as Arizona Edison is a “public utility” 
under the Act, the regulatory sections in question have no appli- 
cation whatever to it. It was so held by the Supreme Court of the 
United States in Federal Power Commission v. Panhandle Eastern 
Pipe Line Company, infra, wherein Mr. Justice Reed, speaking for 
the Court, declared with respect to certain of the parallel provi- 
sions of the Natural Gas Act: 


“The Commission cites §§ 5(b), 6(a) and (b), 8 (a), 
9(a), 10(a), and 14(b) to show that Congress intended ‘to 
confer a certain measure of authority upon the Commission’ over 
the production and gathering of gas. These sections empower the 
Commission to make investigations, to prescribe rules for the 
keeping of accounts and records by the natural gas companies, 
and to require that the companies file such reports as are deemed 
necessary by the Commission in the proper administration of 
the Act. These powers are inquisitorial in nature and were 
designed to aid the Commission in exercising its powers and ‘to 
serve as a basis for recommending further legislation to the 
Congress.’ Section 14(b), quoted below, comes closest to sup- 
porting the Commission’s argument but that confers only power 
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to obtain information. Although these sections bear evidence 
of congressional consideration of the relationship of produc- 
tion properties to other elements of the natural gas business, 
they do not even by implication suggest to us an extension of 
the regulatory provisions of the Act to cover incidents con- 
nected with the production or gathering of gas. 


“The Commission urges it has jurisdiction over the transac- 
tion between Panhandle and Hugoton from the powers granted 
to it by § 7(c) of the Act which authorizes it to issue certifi- 
cates of convenience and necessity for the interstate transporta- 
tion and sale of natural gas and those granted to it by $§ 4 and 
5 to determine reasonable rates for such transportation and 
Salen. nee Sections 4, 5 and 7 do not concern the pro- 
ducing or gathering of natural gas; rather they have reference 
to the interstate sale and transportation of gas and are so limited 
by their express terms. Thus $$ 4(a), (b), (c), 5(@) and 
7(c) speak of ‘transportation or sale of natural gas subject 
to the jurisdiction of the Commission’ while § 7(a) and (b) 
refer respectively to ‘ transportation facilities’ and ‘facilities sub- 
ject to the jurisdiction of the Commission.’ Nothing in the sec- 
tions indicate that the power given to the Commission over 
natural gas companies by § 1(b) could have been intended to 
swallow all the exceptions of the same section and thus extend 
the power of the Commission to the constitutional limit of con- 
gressional authority over commerce. The repetition of the 
words ‘subject to the jurisdiction’ makes clear to us the intent 
to keep the Commission’s hands out of the excepted local mat- 
ters. The same answer applies to petitioner’s argument that 
§ 16 gives it authority to stop sales of leases. The power to do 
the things appropriate to carry out the provisions of the Act 
can hardly be taken to rescind a prohibition against certain 
actions, (Emphasis added ) 


“The Federal Power Commission leans heavily upon § 7 (b) 
which provides that no natural gas company may abandon any 
of its facilities subject to the jurisdiction of the Commission 
without prior approval of the Commission. The argument here 
is that since natural gas is the ‘lifeblood’ of a pipe-line system, 
a company by disposing of its gas reserves, unhampered_ by 
Commission control, may render itself unable to continue serv- 
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ice; consequently abandonment of facilities and service without 
the consent of the Commission will result. The argument begs 
the question. The section, like those above, covers only ‘facili- 
ties subject to the jurisdiction of the Commission.’ 


“To accept these arguments springing from power to allow 
interstate service, fix rates, and control abandonment would 
establish wide control by the Federal Power Commission over 
the production and gathering of gas. It would invite expansion 
of power into other phases of the forbidden area. It would be 
an assumption of powers specifically denied the Commission by 
the words of the Act as explained in the report and on the floor 
of both Houses of Congress. The legislative history of this Act 
is replete with evidence of the care taken by Congress to keep 
the power over the production and gathering of gas within 
merstatcs. ...... 


, aaa We can not attribute to Congress the intent to 
gtant such far-reaching powers as implicit in the Act when that 
body has endeavored to be precise and explicit in defining the 
limits to the exercise of federal power.” 


Federal Power Commission v. Panhandle Eastern Pipe Line Co. 
(1949) 337 U. S. 498, 505-514, 69 S.C. 1251, 1256-1260, 93 
L. Ed. 1499, 1505-1509 


That the Commission may not enlarge, extend, add to, alter or 
amend the Power Act by its rules and regulations or other adminis- 
trative orders is well settled. The power to make such rules, regu- 
lations and orders as are proper or necessary to carry out the pro- 
visions of the governing statutes is administrative only and not 
the foundation for the exercise of plenary powers. Legislation may 
not be enacted under the guise of the exercise of the rule making 
power. If attempted, it is a mere nullity. When the Congressional 
purpose is to delegate to any agency authority to issue and serve 
original process, such power must be, and is, granted expressly 
and with particularity. See, for example, National Labor Relations 
Act, Section 10(a) and (b), 29 U.S.C. A. Sec. 160 (a), 160(b); 
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Federal Trade Commission Act, 15 U.S.C.A. Sec. 45 (a), 45(b). 
Such provisions are conspicuously absent from the Federal Power 
AG 


Manhattan G. E. Co. v. Commr., 297 U.S. 129, 134, -80 L. 
Ed) 528 551, 0 S1C a0) 

Campbell v. Galeno Chemical Co., 281 U. S. 599, 610, 74 
L. Ed. 1063, 1069-70, 50 S. C. 412 

Jones v. Securities and Exchange Comm., 298 U. S. 1, 56 
S.C, 634, 80 Leeda 

Louisville & Nashville R. Co. v. United States, 282 U.S. 740, 
738, 1995 7) Le BdeGy2, G84; 51-S.C. 297,304 


Stark v. Wickard, 321 U. S. 288, 309, 310; 88 L. Ed. 733, 
VAje AS. C45 Cy | 


Jaeger v. Simrany, 180 F. 2d 650, 653 (C.A.9, 1950) 


United States v. Youngstown Sheet & Tube Co., 171 F. 2d 
Toe alot (ers cy 1948) 


62 Cases, More or Less, each containing 6 Jars of Jam, et 
al v. United States, (1951) 340 U.S. 593, 71 S.C. 515, 95 L. 
Ed. 443. 


Counsel themselves differentiate their several cases cited under 
the argument headings, “The numerous court decisions on review 
of similar Commission orders confirming the Commission’s author- 
ity’ (Comm. 16), and “The Commission’s authority was not de- 
pendent upon the Company’s appearance or participation in the 
Commission proceedings’ (Comm. 17), by their statement 
(Comm. 18), “While it is true that in the cases discussed above 
the parties involved had in fact appeared and participated in the 
Commission proceedings, the results reached in no case depended 
upon that fact”. The fact that the companies involved in the 
particular cases referred to waived their personal rights to require 
the Commission to bring an enforcement proceeding can hardly 
serve to establish the proposition that the Commission had author- 
ity to summon them to appear and defend themselves. The argu- 
ment is backhanded and proves nothing, except that the various 
companies voluntarily appeared before the Commission. 


al 


Even a company admittedly and judicially determined to be a 
“public utility” or “natural gas company” under the applicable 
Act, and under actual and continuing Commission regulation, is 
not bound by and may ignore with impunity an order of the Com- 
mission entered in excess of its statutory authority. Colorado In- 
terstate Gas Co. v. Fed. Power Comm., 185 F (2d) 357, (C.A. 3, 
1950); Fed. Power Comm. v. Panhandle Eastern Pipe Line Co., 
ieee 2d) 57, (C. A. 3, 1949); affirmed in 337 U. S. 498, 
69 §. C. 1251, 93 L. Ed. 1499, supra. 


Further seeking to buttress its position, the Commission argues 
the so-called “primary jurisdiction” rule (Comm. 18-20). How- 
ever, where there is no jurisdiction whatever, it is difficult to see 
how the so-called “primary jurisdiction” rule can come into play. 


Moreover, whatever jurisdiction, if any, the Commission had 
in this case, it was exhausted before the Commission came to the 
District Court for an order of enforcement. Arizona Edison made 
no attempt to interfere in any way with the Commission’s ad- 
ministrative activities. It simply stood by for a judicial determin- 
ation as to whether it is a “public utility” under the Act, should 
the Commission wish to invoke the aid of the District Court to 
determine that status. The “primary jurisdiction” rule has appli- 
cation only when an effort is made, through the courts, to inter- 
fere with or stop the administrative processes, whatever they may 


be. 


“The first answer the Commission makes to the contention 
that regulation of this transaction is beyond the authority which 
the Congress granted it, is to say that it is now an established 
principle of administrative law that the administrative body 
or agency is, in the first instance, its own judge of the scope 
of its jurisdiction. Several Supreme Court decisions are cited to 
us in support of this suggested principle. Macauley v. Water- 
man Steamship Corp., 1946, 327 U. S. 540, 66 S. Ct. 712, 90 
L. Ed. 839; Oklahoma Press Publishing Co. v. Walling, 1946, 
327 U. S. 186, 66 S. Ct. 494, 90 L. Ed. 614, 166 A.L.R. 531; 
Endicott Johnson Corp v. Perkins, 1943, 317 U. S. 501, 63 
S. Ct. 339, 87 L. Ed. 424; Myers v. Bethlehem Shipbuilding 


(ot) 


2d 


Corp., 1938, 303 U. S. 41, 58 S. Cr. 459, 82 L. Ed. 658) See 
Nathanson, Some Comments on the Admunistrative Procedure 
Act, 41 Ill. L. Rev. 368, 409 (1947); ct. Berger, Exhaustion 
of Administrative Remedies, 4S Yale L. J. 981, 992 (1939). 
This Court is not unfamiliar wich the decisions cited nor the 
problems they present, and it quite realizes the risks of making 
sweeping generalizations in a developing field of the law. We 
think the one suggeséed to us is too sweeping. The instances 
cited were cases where courts came in berween the litigant and 
the agency. and blocked, or refused to assist, the carrying out of 
duties imposed by the lawmaking body upon the agency. The 
Wages and Hours Administrator cannot, of course, determine 
whether a given operation in a particular factory 1s subject to 
the statute until he finds out what the operation is and then 
finds out if the provisions of the law are being obeyed by the 
factory owner. Oklahoma Press Publishing Co. v. Walling, 
1946: 327 U.S. 186, 66 S. Cx. 494, 90 L. Ed. 614, 166 A.L.R. 
531. But in this case no court is stepping between the Commis- 
sion and the performance of its job. The Commission is on the 
other hand, seeking court help, which it admits is discreuonary, 
in a situation where its investigatory powers have been unop- 
posed. See 2 Vom Baur, Federal Administrative Law § 825 
(1942). When a party plaintiff seeks court help, it must show 
that ir is entitled to such help. In determining whether a plain- 
tiff is entitled co the relief asked, the court cannot escape the 
responsibility of deciding whether plaintitt has been given rights 
or powers for which court sanction is now sought.” 


Fed. Power Comm. e. Panhandle Eastern Pipe Line Co., supra. 
pages 59-60, of 172 F (2d). 


“But anocher point raised by the government counsel is that 
the assessment, not having been appealed from, was res judicata 
and conclusive, and defendant was precluded from showing the 
contrary. 


“Tr is crue that the Internal Revenue Act of 1864 authorizes 
the Commissioner of Internal Revenve, on appeal to him made, 
to remit, refund and pay back all taxes erroneously or illegally 
assessed or collected (sec. £4), and che amended Act of July 
13, 1866. declares thar no suit shall be mainrained for the re- 
covery of any max alleged to have been erroneously or illegally 
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assessed or collected until such appeal shall have been made, 
and a decision had. Sec. 19. The suit thus prohibited is a suit 
brought by the person taxed, to recover back a tax illegally 
assessed and collected. This is different from the case now 
under consideration, which is a suit brought by the Government 
for collecting the tax, and the person taxed (together with his 
sureties) is defendant instead of plaintiff. No statute is cited 
to show that he cannot, when thus sued, set up the defense that 
the tax was illegally assessed, although he may not have ap- 
pealed to the commissioner. 


“Is he precluded by any general rule of law from setting up 
such a defense? Has an assessment of a tax so far the force 
and effect of a judicial sentence that it cannot be attacked col- 
laterally, but only by some direct proceeding, such as an appeal 
or certiorari, for setting it aside? 


“It is undoubtedly true that the decisions of an assessor or 
Board of Assessors, like those of all other administrative com- 
misioners, are of a quasi judicial character, and cannot be ques- 
tioned collaterally when made within the scope of their juris- 
diction. But if they assess persons, property or operations not 
taxable, such assessment is illegal and cannot form the basis 
of an action at law for the collection of the tax, however ef- 
ficacious it may be for the protection of ministerial officers 
charged with the duty of actual collection by virtue of a regular 
warrant or authority therefor. When the Government elects 
to resort to the aid of the courts it must abide by the legality 
of the tax.” 


Elmore B. Clinkenbeard, et al. v. United States, 21 Wall. 65- 
yoo, Bd. 477. 


The rule, according to opposing counsel, is that “where an aa- 
ministrative body is given jurisdiction, its jurisdiction must be ex- 
hausted before that of the courts may be invoked” (Emphasis 
added) (Comm. 18). Here the question is whether it was given 
jurisdiction by the Act. 


It is not necessary to discuss any of the numerous decisions 
cited by Commission counsel in connection with the first division 
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of their argument, entitled “The Commission order was within 
its authority’ (Comm.-Summary 9-10, Argument 11-21). In- 
sofar as counsel discuss any of such decisions, their quotations 
therefrom are fragmentary and lifted from the context. They also 
ignore the settled rule that expressions in the opinion of a court 
must be considered and applied in connection with and as quali- 
fied by the facts and the law involved in the case in which such 
expressions were used. Epstein v. United States, 174 F (2d) 755, 
767 (C. A. 6). Furthermore, counsel fail to enlighten this Court 
as to the facts, the issues or the provisions of the governing statutes 


involved in any of the decisions cited by them. 


As a matter of fact, none of the decisions upon which they 
rely are pertinent in this case, for the reason, as pointed out in 
Federal Power Comm. v. Panhandle Eastern Pipe Line Company, 
supra, the general propositions, which it is said such decisions 


establish or support, are not in issue herein. 


A. The broad assertion, not demonstrated to be the fact, that 
“The terms of the statute plainly authorize such an order” as the 
Opinion-Order of March 31, 1950 (Comm. 9, 11-16), is not re- 
sponsive in any way to the question here involved whether the 
Commission has authority under the Federal Power Act to issue 
and serve, by mail or otherwise, original process wherein the 
cited respondent is commanded to respond and appear before the 
Commission. Such authority, far from being “clear from the pro- 
visions of the Act”, cannot be found in the Act at all. This counsel 
admit, in effect, for they devote many pages to conjure up such 
authority by resort to Section 307 (“Investigations by Commis- 
sion”), to Section 308 (“Hearings, Rules of Procedure’), and 
to Section 309 (“Administrative Powers of Commission; Rules, 
Regulations and Orders”), all of which are administrative; and 
to Section 203 (Dispositions of Property; Consolidations; Pur- 
chase of Securities”) and Section 301 (Accounts, Records and 
Memoranda”) which are regulatory. None of the foregoing sec- 


25 


tions can invest the Commission with plenary authority or create 
powers “on the basis of inherent necessity”. None of the decisions 
relied upon by counsel so hold. 


B. Counsel’s contention that “Numerous court decisions on 
review of similar Commission orders confirm the Commission 
authority” (Comm. 9, 16-17) proves nothing, for they admit that 
in all the decisions cited“... .. the parties involved had, in 
fact, appeared and participated in the Commission proceedings 
ae. ” (Comm. 18). Counsel simply beg the question at issue 
by the citation of such irrelevant decisions. 


C. The contention that “The Commission’s authority was 
not dependent upon the Company’s appearance or participation 
in the Commission proceedings” (Comm. 17-21), is bolstered 
by citations said to support the proposition that “In case after 
case that rule (‘primary jurisdiction’) has been applied to prevent 
efforts to invoke court jurisdiction without first exhausting admin- 
istrative remedies” (Comm. 10). The so-called primary juris- 
diction rule is not involved in the case at bar. Arizona Edison has 
not attempted at any time to invoke court jurisdictian to interfere 
with or stop the Commission in the discharge of its duties. On the 
other hand, it is the Commission which is seeking judicial assis- 
tance to enforce its order, “and thus forces the issue upon the 
courts”. Border Pipe Line Co. v. Federal Power Comm., 171 F 
(2d) 149 (C. A. D. C,, 1948). - 


II 


The Commission is Without Subject Matter Jurisdic- 
tion to Enter a Valid Enforceable Order Finding Ari- 
zona Edison to be a “Public Utility” as Defined in the 
Federal Power Act or to Order the Company to Comply 
with Any of the Regulatory Provisions of That Act, All 
of Which Are Applicable Only to a “Public Utility”. 
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Briefly stated, the facts so far as here relevant and as appear- 
ing in the Commission Opinion-Order of March 31, 1950, are: 


All property and facilities owned or operated by Arizona Edison, 
an Arizona corporation, are situate in central and southern Ari- 
zona ; all its business operations are conducted solely in that State; 
all customers and consumers of electric energy served by the 
Company are within the boundaries of that State; all such cus- 
tomers and consumers are ultimate consumers; all facilities owned 
or operated by the Company serve only and exclusively Arizona 
consumers; and none of such facilities have any other possible 
purpose, function, use or utility. The Company owns no lines 
crossing the Arizona boundary and does not connect with any 
facilities of others at the boundary (R. 15, 19, 20, 21-23). 


Arizona Edison purchases electric energy generated outside of 
Arizona, to-wit: in Nevada and California, by the Bureau of 
Reclamation, an agency of the United States Government; such 
electric energy is brought into central or southern Arizona over 
the facilities of the Bureau; such purchases of electric energy and 
the deliveries thereof are made into three of Arizona Edison’s 
local systems, namely, the Maricopa, Coolidge-Florence, and Yuma 
Systems, by the Bureau of Reclamation or the United States In- 
dian Service, also a federal agency, which receives electric energy 
from the Bureau; the Bureau sells and makes distribution in Ari- 
zona of electric energy from its said facilities to others than Arizona 
Edison. All deliveries to Arizona Edison are made from transfor- 
mer stations of the delivering federal agencies after the voltage 
of the energy has been stepped down and reduced, except the 
energy, if any, received by the Company from the Bureau’s Siphon 
Drop generating plant in California, which is mingled with the 
Bureau energy from Parker Dam before any delivery of energy is 
made by the Bureau to Arizona Edison’s Yuma System (R. 19, 
20-23). 


Upon delivery of electric energy by the Bureau to Arizona 
Edison’s three local systems, all such energy is sold and delivered 
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to and consumed by only ultimate consumers in the system service 
area of the repective and separate local systems of Arizona Edison 


Re 19-23). 


On the basis of the foregoing “findings”, the Commission made 
the following “Conclusions” (R. 96-97): “Arizona Edison as an 
established course of business transmits electric energy in inter- 
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State commerce over the facilities... . . of the three local 
systems above referred to; “Arizona Edison owns and Operates 
facilities for the transmission of electric energy in interstate com- 
merce which is transmitted from the state in which it is generated 
and consumed at points outside thereof, which facilities are in 
addition to and do not include facilities... . . used in local 
distribution or only for the transmission of electric energy in 
intrastate commerce ..... *; and “Arizona Edison owns and 
operates facilities subject to the jurisdiction of the Commission 
under Part II of the Federal Power Act within the meaning of 
Section 201(e) of the Act and is therefore a ‘public utility’ with- 


in the meaning of the Act. .... ee Re 34-35), 


It is wholly immaterial what “findings” and “conclusions” of 
jurisdiction the Commission may make, unless the jurisdictional 
status essential to the exercise of any regulatory authority what- 
ever by that body exists in fact and in law. The Commission’s 
authority is conditioned upon and by the express congressional 
gtant of jurisdiction, subject to the specific limitations and ex- 
ceptions carved out of such grant of authority.5 Apparently, in its 
Opinion-Order herein, the Commission recognized that it must 
establish its jurisdiction in this case, if any, under Section 201 of 
the Act (R. 26-27). Yet, its complaint in this action contained 
no allegations, even by way of conclusion, that Arizona Edison 
was a “public utility” under the Act (R. 3, et seq). That fact and 
the refusal of the Commission, at any time herein, to meet the 
issue of subject matter jurisdiction appear consistent only with 
the contention that the Commission in the administration of the 


5 Federal Power Comm. vs. Panhandle Eastern Pipe Line Co., supra, at page 59 
of 172 (2d); Connecticut L. & P. Co. v. Fed. Power Comm., infra. 
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Act has plenary authority; and that even if its proceedings and 
orders are in excess of its statutory authority, the same are merely 
wrong and not invalid and void. Such appears to be the Commis- 
sion’s present position (Comm. 26, Note 32, 23-32), which will 
be covered fully in the next division of this argument. 


Our present discussion will be addressed only to the proposition 
that unless the jurisdictional tests prescribed in Section 201 of the 
Act are satisfied, the Commission is without authority and any 
order it may make is utterly null and void, irrespective of what 
“conclusions” it may have indulged. 


Section 201 of the Act is not complicated. The provisions there- 
of are stated in non-technical language of common understanding. 
So far as here applicable, they are: 


“The povisions of this Part shall apply to the transmission 
of electric energy in interstate commerce .... - i 


“The Commission shall have jurisdiction over all facilities 
for such transmission ..... 


“The Commission ..... shall not have jurisdiction . . 
_. . over facilities used in local distribution or only for the 
transmission of electric energy in intrastate commerce ..... 


ee 


_.... electric energy shall be held to be transmitted in 
interstate commerce if transmitted from a State and consumed 
at any point outside thereof .... .” 


et 


Pees sinoilie willing 5 oo: means any person who 
owns or operates facilities subject to the jurisdiction of the 
Commission under this Part.” 


“No provision of this Part shall apply to, or be deemed to 
include the United States ..... or any agency, authority 
or instrumentality” thereof. 


a. such Federal regulation, however to extend only 
to those matters which are not subject to regulation by the 
States.” 


The judicial questions thus presented are: First, whether any of 
the local system facilities owned or operated by Arizona Edison 
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involved in this case are “facilities used in local distribution or 
only for the transmission of electric energy in intrastate com- 
merce’, and second, whether in any event such local system facili- 
ties are “facilities for the transmission of electric energy in inter- 
State commierce, ”. 


It is to be observed that the term “facilities” in the statutory 
phrase “facilities used in local distribution” is one of considerable 
generality.° There is no differentiation, expressed or implied, in 
the statutory language between so-called “transmission” facilities 
and so-called “distribution” facilities. Yet, it will be observed that 
the Commission makes such distinction, within each of the Com- 
pany’s three local systems, on the basis of the distance from point 
of local system receipt to point of first customer delivery at the 
same or a further reduced voltage (R. 20-23), which it elects 
to describe as “transmission in bulk” (R. 26-27).? Presumably, 
from the point of first customer delivery, the “facilities” are “used 
in local distribution”. But the fact remains that all such lines, 
both prior to and after first customer delivery, however described 
by the Commission, actually are “facilities used in local distribu- 
tion’, according to the common understanding of the operations 
involved and the statutory phraseology. If, as declared by the 
Commission, they are, prior to first customer delivery, “transmis- 
sion” lines, then they are excluded from Commission jurisdiction 
as “facilities . . . . . only for the transmission of electric energy 
in intrastate commerce”. It is to be noted that the entire phrase 
is unitary and constitutes a single concept, to-wit: “facilities used 
in local distribution or only for transmission .... . in intra- 
state commerce”. 


The beginning of “local distribution”, under the Commission 
theory, must mean the ultimate consumer’s service line from the 
street or alley next to his home or place of business, for “‘transmis- 


6 Fed. Power Comm. v. Panhandle Eastern Pipe Line Co., at page 59 of 172 F (Zale 
Connecticut L. & P. Co. v. Fed. Power Comm., infra. 

7 See Application of Kansas Gas & Electric Co. (F.P.C. Opinion 34, 1938), 1 F.P.C. 
Rep. 536, 26 P.U.R. (NS) 259, 266, wherein the Commission concluded that 
there was nothing in the Act or its legislative history to indicate that Congress 
intended to draw any nice distinction between transmission and distribution lines. 
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sion” or conveyance “in bulk” continues until each individual cus- 
tomer is served from the common pool of electric energy. Until 
each of such customer deliveries is made the electric energy in the 
line continues to be conveyed and “in bulk”. Moreover, according 
to the Commission, “transmission ..... in interstate com- 
merce” covers electric energy “conveyed across state lines whether 
the conveyance be by so-called transmission facilities or by distri- 
bution facilities.’ The further one pursues the Commission 
theories as to when so-called “transmission in bulk” within a local 
system becomes “distribution”, the more apparent it becomes that 
the background, the history and the terms of the Act, physical laws 
and just ordinary sense all are ignored and cast aside. 


But the Commission has had and does have ample and authori- 
tative mandates by which to chart its course; first, the unambiguous 
jurisdictional tests of Section 201 of the Act, and second, the con- 
struction and application of the terms and provisions thereof by the 
Supreme Court, together with the Court’s directions in that behalf 
to the Commission. The Commission, however, in this case, and 
in other cases as well, has refused to follow either mandate. 


Accordingly, we now invite the attention of the Court to Con- 
necticut Light and Power Co. v. Fed, Power Comm., infra, from 
the opinion in which case rather extensive quotations will be made 
because all of the Commission arguments are disposed of therein. 
The opinion of the Court delivered by Mr. Justice Jackson, and 
concurred in by all Justices except Justices Murphy, Black and 
Reed, declared, inter alia, as follows: 


“The Federal Power Commission has asserted jurisdiction to 
regulate the accounting practices of the Connecticut Light and 
Power Company. 


“The Company, incorporated by Connecticut, serving custo- 
mets only in Connecticut and owning no utilities property 
outside of that state, is comprehensively regulated by the Con- 


a Application of Kansas Gas & Electric Co., supra. 
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necticut Public Utilities Commission in accounting practices 
as in many other matters, and it challenges the jurisdiction of 
the Federal Power Commission. 


= 8 8 © «@ 


“The only presently existing facilities said to confer jurisdic- 
tion are at Bristol. Here the petitioning company purchases 
energy from the Connecticut Power Company, which despite a 
confusing similarity of name is an entirely separate and unaf- 
filiated concern. The petitioning company receives power at 
66,000 volts from the lines of the Connecticut Power C ompany 
over a short tap line, owned by the Connecticut Power C ompany, 
which leads to petitioner's substation. There the energy is 
stepped down to 4,600 and 13,800 volts and transmitted thence 
over many circuits to consumers in and around Bristol,2 The 
substation includes all of the usual equipment, lightning arres- 
tors, disconnects, oil circuit breakers, busses, stepdown trans- 
formers, and appurtenant structures of an outdoor substation; 
and in the substation building a synchronous condenser is owned 
and operated, as required by the supply contract, to maintain 
the power factor. 


“It is not denied, although the Commission’s findings and 
opinion makes no mention of the fact and appear to have given 
it no weight, that the predominant characteristic of the com- 
pany’s over-all operation is that of a local and intrastate serv- 
ice. It serves one hundred seven towns, cities, and boroughs of 
Connecticut with a total population of about 660,000 and in 
addition supplies substantially all the power used by local com- 
panies which serve communities of Connecticut having a popu- 
lation of 130,000. It owns no lines crossing the Connecticut 
boundary and does not connect with any other company at 
the boundary. It has no business other than Connecticut service 
for which it needs any facilities whatever, and if local distribu- 
tion service were terminated, no remaining purpose or use of 

9 Mr. Justice Jackson, who delivered the opinion of the Supreme Court in the 
Connecticut case, in his dissent in Fed. Power Comm. v. East Ohio Gas Co., infra, te- 
stated precisely what the holding in the Connecticut case was: 

“It is decidedly consistent with our recent declaration under the almost identical 
words of a similar Act that limitation of local facilities was not to be found in the 
East Ohio tax formula, and that even the transmission lines of a statewide system 
supplying electric power to consumers in over a hundred communities are facilities 


used in loca] distribution. Connecticut Light & Power Co. v. Federal Power Comm., 
Supra.” 
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any kind is suggested for the facilities in question. Its purchases 
and sales, its receipts and deliveries of power, are all within 
the state. Its rates and its fiscal and accounting affairs are fully 
and so far as appears effectively regulated by the State of Con- 
necticut. 


“The first question is whether the reviewing court acted 
under a misapprehension as to the meaning of the statute. 


“The jurisdictional and regulatory provisions of the Federal 
Power Act apply only to ‘public utilities’, and the Act pro- 
vides that by ‘public utilities’ it ‘means any person who owns 
or operates facilities subject to the jurisdiction of the Commis- 
sion.’ § 201(e), 49 Stat. 848. These facilities are carefully de- 
fined. ‘The Commission shall have jurisdiction over all facili- 
ties for such transmission or sale of electric energy, but shall 
not have jurisdiction, except as-specifically provided in this 
Part and the Part next following, over facilities used for the 
generation of electric energy or over facilities used in local dis- 
tribution or only for the transmission of electric energy in in- 
trastate commerce, or over facilities for the transmission of 
electric energy consumed wholly by the transmitter.’ § 201(b). 
Transmission and sale as used in this provision are further de- 
fined to mean respectively ‘transmission of electric energy in 
interstate commerce’ and ‘sale of electric energy at wholesale 
in interstate commerce.’ And the Act goes on to say: ‘electric 
energy shall be held to be transmitted in interstate commerce 
if transmitted from a State and consumed at any point outside 
thereof’ and that sale of electric energy at wholesale means ‘a 
sale of electric energy to any person for resale.’ §§ 201(c), 
(d). Of course as preamble to all of these provisions stauds 
the policy declaration that Federal regulation ‘of that part of 
such business which consists of the transmission of electric 
energy in interstate commerce and the sale of such energy at 
wholesale in interstate commerce is necessary in the public 
interest, such Federal regulation, however, to extend only to 
those matters which are not subject to regulation by the States.’ 
§ 201(a). 

“The policy declaration that federal regulation is ‘to extend 
only to those matters which are not subject to regulation by the 
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States’ is one of great generality. I¢ cannot nullify a clear and 
specific grant of jurisdiction, even if the particular grant seems 
inconsistent with the broadly expressed purpose. But such a 
declaration is relevant and entitled to respect as a guide in re- 
solving any ambiguity or indefiniteness in the specific provi- 
sions which purport to carry out its intent. It cannot be wholly 
ignored. 


“The assurance which the sponsors of this legislation ex- 
pressed as to protection of the general jurisdiction of a state 
over electric utilities of this character either is not given effect 
by this Act at all, or it is to be found in the words of § 201(b), 
‘but shall not have jurisdiction, except as specifically provided 
in this Part and the Part next following,.. .. . over facilities 
used in local distribution... . . ‘ 


“It is hard for us to believe that Congress meant us to read 
‘shall have jurisdiction’ where it had carefully written ‘but shall 
not have jurisdiction.’ The command ‘thou shall not’ is usually 
rendered as to forbid and we think here it was employed with- 
out subtlety or contortion and in its usual sense. If otherwise 
in doubt this provision should be read in harmony with the 
policy provision. So read its terms seem plainly to state circum- 
stances under which the Commission shall not have jurisdiction. 
As such it is the provision which loomed importantly in the 
minds and speech of its sponsors, perhaps was necessary to get 
the bill passed, and is one which the Commission must observe 
and the courts must enforce. 


“But whatever reason or combination of reasons led Congress 
to put the provision in the Act, we think it meant what is said 
by the words ‘but shall not have jurisdiction, except as specific- 
ally provided in this Part or the Part next following .... . 
over facilities used in local distribution.’ Congress by these 
terms plainly was trying to reconcile the claims of federal and 
of local authorities and to apportion federal and state jurisdic- 
tion over the industry. To define the scope of state controls, 
Congress employed terms of limitation perhaps less scientific, 
less precise, less definite than the terms of the grant of federal 
power. The expresion ‘facilities used for local distribution’ is 
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one of relative generality. But as used in this Act it is not a 
meaningless generality in the light of our history and the struc- 
ture of our government. We hold the phrase to be a limitation 
on jurisdiction and a legal standard that must be given effect 
in this case in addition to the technological transmission test. 


“Nor do we think the exemption of ‘facilities used for local 
distribution’ exempts only those which do not carry any trace 
of out-of-state energy. Congress has said without qualification 
that the Commission shall not, unless specifically authorized 
elsewhere in the Act, have jurisdiction ‘over facilities used in 
local distribution.’ To construe this as meaning that, even if 
local, facilities come under jurisdiction of the Federal Commis- 
sion because power from out of state, however trifling, comes 
into the system, would nullify the exemption and as a prac- 
tical matter would transfer to federal jurisdiction the regulation 
of many local companies that we think Congress intended to 
leave in state control. It does not seem important whether out- 
of-state energy gets into local distribution facilities. They may 
carry no energy except extra-state energy and still be exempt 
under the Act. The test is whether they are local distribution 
facilities. There is no specific provision for federal jurisdiction 
over accounting except as to ‘public utilities’. The order must 
stand or fall on whether this company owned facilities that 
were used in transmission of interstate power and which were 
not facilities used in local distribution. 


“Whether the Commission’s decision was reached under the 
same misapprehension of the law of its jurisdiction is not made 
so clear from its findings or opinion. Of course under the Act 
‘The finding of the Commission as to the facts, if supported by 
substantial evidence, shall be conclusive.’ § 313(b). The Com- 
mission has found that each of the facilities in question is ‘used 
for the transmission of electric energy purchased as aforesaid 
from the Connecticut Power Company, as distinguished from 
local distribution thereof.’ It has not, however, made an explicit 
finding that these facilities are not used in local distribution and 
we are in doubt whether by application of the statute as herein 
construed it could have done so. We have said, and it is applic- 
able to this case, that ‘Where a federal agency is authorized to 
invoke an overriding federal power except in certain prescribed 
situations and then to leave the problem to traditional state 
control, the existence of federal authority to act should appear 
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affirmatively and not rest on inference alone.’ Yonkers v, Unit- 
ed States, 320 U. S. 685, 692; Florida v. United States, 282 
U. S. 194, 211-12; cf. Palmer v. Massachusetts, 308 U. S. 79, 
84; Federal Trade Commission v. Bunte Bros., 312 U. S. 349, 
351. Nothing except explicit findings excluding the grounds 
of state control gives assurance that the bounds of federal juris- 
diction have been accurately understood and fully respected, and 
that state power has been considerately and deliberately over- 
lapped. 


"The findings and opinion of the Commission leave us in 
doubt, to say the least, as to whether what we consider limita- 
tions on the jurisdiction of the Commission were so considered 
by it. The only specific reference to the subject is the statement 
that ‘Respondent's contentions that it is subject to regulation 
by the Public Utilities Commission of the State of Connecticut 
and therefore not subject to the regulation provided by the 
Federal Power Act must be rejected, .... . But such a rejec- 
tion of state control as grounds of exemption must be preceded 
by the finding, giving due weight to the policy declaration in 
doubtful cases, that the company in question is a ‘public utility’ 
by reason of ownership of facilities not used in local distribution. 


“In determining this the Commission announced and applied 
a rule which appears to be one of law as to interstate transmis- 
sion: Such transmission, in our opinion, extends from the gen- 
erator, where generation is complete (citing Utah Power & 
Light Co. v. Pfost, 286 U. S. 165, 181) to the point where the 
function of conveyance in bulk over a distance, which is the 
essential characteristic of ‘transmission’, is completed and the 
process of subdividing the energy to serve ultimate consumers, 
which is the characteristic of ‘local distribution’, is begun (citing 
Southern Gas Corporation v. Alabama, 301 U. S. 148, 155, 
and East Ohio Gas Co. v. Tax Commission, 283 U. S. 465, 471). 


es as In so far as the Commission found in these cases 
a rule of law which excluded from the business of local distri- 
bution, the process of reducing energy from high to low voltage 
in subdividing it to serve ultimate consumers, the Commission 
has misread the decisions of this Court. No such rule of law has 
been laid down. 


36 


“But for such an erroneous view of the law established by our 
decisions it seems doubtful if the Commission would have 
reached the conclusion that it did upon this record. Nor 1s uw 
clear that if it were reached it would be supported by substantial 
evidence. 


“For the reasons stated, the judgment of the Court of Appeals 
is reversed with instructions to remand the cause to the Federal 
Power Commission for further proceedings consistent with this 
opinion.” (Emphasis added). 


Connecticut Light and Power Co. v. Fed. Power Comm. ( 1945), 
324 U.S. 515, 89 L.Ed, 1150, 65'S. C. 749: 


To one informed of no facts apart from the text of the Act, and 
particularly the jurisdictional provisions of Section 201 thereof, 
and the careful and emphatic opinion and judgment of the Su- 
preme Court in the Connecticut case declaring the purpose, mean- 
ing and content of that Section, it would appear to be conclusive 
that Arizona Edison neither owned nor operated “facilities subject 
to the jurisdiction of the Commission.” 


But the chronology of the Commission attitude and action from 
and after the mandate addressed to it by the Supreme Court in 
the Connecticut case, discloses that the Commission has ignored 
and disregarded that mandate.'° It was in 1947, more than two 
years after the Connecticut decision, that the Commission finally 
took action on the mandate. On May 29, 1947, the Commission 
issued its “Findings and Order” in “Proceedings on Remand”, 6 
E.P.C. Rep. 104-111. The “findings”, briefly stated, were: 1. “On 


10 See as illustrative: In the matter of Florida Public Utilities Company, Opinion 
189, January 25, 1950, Docket No. E-6136 (mot yet published in reports), 
wherein the Connecticut case was brushed aside by a cursory but inaccurate refer- 
ence to the opinion in that case; In the Matter of Western Light and Telepbone 
Co., Inc., Opinion No. 199, September 20, 1950, Docket No. E-6279 (not yet 
published in reports) wherein the Commission found that a “public utility” status 
under the Act “seems to depend on whether the source of all or a substantial part 
of the energy it would receive ..... is outside the State” and “it is impossible 
to conclude that out-of-state energy would not be supplied to Western by the pro- 
posed interconnection .....- , the system of Western and such interconnection 
both being wholly in Kansas. Naturally, no reference is made to the Connecticut 
case. 
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the basis of our review of the record in the light of the Opinion of 
the Supreme Court, it is extremely doubtful that the necessary 
finding can now properly be made;” 2. “The Company is now 
about to remove any remaining shadow of doubt as to its status 
by cutting its last remaining connection with out-of-state power 
at its Bristol substation”; and 3. An extensive opinion construing 
and disagreeing with the opinion of the Supreme Court. There- 
upon, since “the public interest” would not be served, the proceed- 
ings were terminated. 


There is most serious doubt, also, under the decision in the 
Connecticut case, (apart from the indisputable fact that all “facili- 
ties” of Arizona Edison are “facilities used in local distribution or 
only for the transmission... . . in intrastate commerce” over 
which the Commission “shall not have jurisdiction”), whether 
Arizona Edison owns or operates any facilities whatever “for trans- 
Mission... .. in interstate commerce”. The Court will note 
the statement of counsel (Comm. 11-12), that “as originally 
drafted, the bill which later became the Federal Power Act would 
have regulated every electric utility whose facilities... . . in- 
terconnected with facilities crossing state boundaries, but the defi- 
nition of ‘public utility’ finally adopted ..... was more tech- 
nical”. Yet, if the Commission is sound in its contention in this 
case, the same result is reached by statutory construction, despite 
the fact that Congress struck from the bill the proposed Commis- 
sion jurisdiction arising from the interconnection of intrastate 
facilities with other facilities crossing state boundaries.'' Such is 
not the law.Western Union Telegraph Co. v. Lenroot, 323 U. S. 
490, 508, 509; 89 L. Ed. 414, 426, 427; 65 S.C. 335. 


As hereinbefore noted, Section 201(f) of the Act provides that 
“no provision of this Part shall apply to, or be deemed to include 
the United States or any agency thereof.” Consequently, Section 


11 The relevant language of the proposed bill was: “The Commission shall have 
jurisdiction over all facilities for such transmission”, in interstate commerce... . 
“and over all facilities connected therewith as parts of an interconnected system of 
power transmission situated in more than one state... .” H. R. 5423, 74th 
Cong., Ist Sess., February 6, 1935; S. 1725, 74th Cong., 1st Ce, February 6, 1935. 
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201(c) defining interstate commerce has no application to any 
federal agency, such as the Bureau of Reclamation or the Indian 
Service. A federal agency is not engaged in interstate commerce 
under the Act. 


We next consider whether or not the acts of transmission and 
sale of energy to Arizona Edison by an agency of the United States 
constitute commerce at all. If these acts are not engagements in 
commerce by the government, it follows that the commerce com- 
mences at the point of receipt of the energy by Arizona Edison in 
the State of Arizona and perforce must be intrastate in character. 


The Federal Constitution (Clause 3, Section 8, Article 1) grants 
to the Congress the power “to regulate Commerce with foreign 
Nations, and among the several States, and with the Indian Tribes.” 
The Constitution does not purport to authorize the Federal Gov- 
ernment to engage in commerce, as such. 


The point is clearly stated by Circuit Judge Sibley, presiding 
over a three-judge court in the Northern District of Georgia, in 
the case of Georgia Power Company v. Tennessee Valley Author- 
ity, 14 F. Supp. 673, 676, as follows: 


“The great question which now presses for decision is whether 
TVA is so clearly without statutory or constitutional authority 
to do what it is about to do in Georgia as that it should be halted 
in its tracks. There has been some argument that interstate 
transmission of electricity is interstate commerce, but its local 
distribution is domestic commerce, but I think the matter im- 
material. The federal power over interstate commerce is to reg- 
ulate it, not to engage in it. TVA gets no help from that source. 
Its activities in selling electric power as pointed out in Ash- 
wander et al v. Tennessee Valley Authority, 56 S. Ct. 466, 80 
L. Ed.—, rest on the constitutional right of the United States 
to dispose of their property.” 


In a recent Opinion-Order No. 216, July 19, 1951, Docket 
Nos. E-1246 and E-1477, In the Matter of Texas Illinois Natural 
Gas Pipeline Company, the Federal Power Commission took occa- 
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sion to point out that the decision of the Supreme Court in Federal 
Power Comm, v. East Ohio Gas Co., (1950) 338 U. S. 464, 70 
S. C. 266, 94 L. Ed. 268, was an unfortunate one. Strangely 
enough, the Commission for years had battled strenuously and 
with great zeal to secure the precise decision rendered by the 
Supreme Court in that case. Little more than a year later, the 
Commission declared in its above cited Opinion-Order “It is ap- 
propriate, however, to add that we perceive no useful purpose to 
be served by the exercise of federal regulatory authority in a situa- 
tion such as this”, i.e. involving dual control, under State and 
Federal regulation, as to certificates of public convenience and 
accounting matters. “We, therefore, take this occasion to express 
the hope that the Congress may see fit to enact remedial legisla- 
tion covering such situations where Federal regulatory jurisdiction 
serves no important public purpose... .. . This would create 
no ‘regulatory gap’ but would relieve the subject companies and 
the rate prayers whom they serve, as well as this Commission, of 
needless administrative detail and burdensome expense.” 


The jurisdiction sought to be asserted herein over facilities of 
Arizona Edison, creating as it would dual control by the State 
of Arizona and the Commission, could serve “no useful purpose” 
and would operate merely to create “needless administrative de- 
tail and burdensome expense.” 

Under such circumstances, it seems incongruous that the Com- 
mission is using its own time and the time of the Courts, as well 
as imposing additional expense on both taxpayers and ratepayers, 
in the attempt in this case to establish a technical Federal regula- 
tory authority which the Commission, under like circumstances, 
has admitted is not in the public interest. 


It 


It is the Duty of the District Court in an Enforce- 
ment Action Under Section 317 of the Act, and of This 
Court on Review of the Judgment of the District Court 
in Such Enforcement Action, to Examine Into and De- 
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termine the Jurisdiction of the Commission to Enter 
the Order Sought to be Enforced and the Jurisdiction 
of the District Court to Enforce the Order in Suit. 


Any intelligent appraisal and determination of the issue above 
stated requires prior attention to the terms of Sections 314 and 
317 of the Act. 


Section 314 of the Act entitled “Enforcement of Act, Rules and 
Regulations”, provides: 


eae the Commission ..... may in its discretion 
bring an action in the proper District Court... .. to enjoin” 
violations “and to enforce compliance with the Act..... 


er eee and upon a proper showing a permanent or tem- 
porary injuction or restraining order shall be granted ..... 


“Upon application of the Commission, the district courts 
ee shall have jurisdiction to issue writs of mandamus 
commanding any person to comply with the Act..... : 


It is Section 317, entitled ‘Jurisdiction of Offenses; Enforcement 
of Liabilities and Duties” wherein the Act vests “exclusive juris- 
diction of violations” in the “District Courts” and specifies the 
manner of the exercise of such jurisdiction. That Section provides: 


“The District Courts of the United States ..... shall have 
exclusive jurisdiction of violations of this Act or the rules, reg- 
ulations and orders thereunder ..... 


“The District Courts shall have exclusive jurisdiction ..... 
of all suits in equity and actions at law brought to enforce any 
liability or duty created by, or to enjoin any violation of this 
Act or any rule, regulation or order thereunder. 


“Judgments and decrees so rendered shall be subject to re- 
view as provided in..... the Judicial Code”. (28 U.S.C. 
1291). 


Commission counsel in their brief under the heading “The Com- 
mission’s order may not be re-examined in a District Court pro- 
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ceeding for its enforcement” (Comm. 21-32), completely ignore 
both Section 314 and Section 317. The reason is obvious. Their 
entire argument simply fades away in the face of the specific pro- 
visions of these two Sections. 


By the terms of Sections 314 and 317 “District Courts” are 
vested with “exclusive jurisdiction”; their orders and decrees are 
to be entered only “upon a proper showing”; and the judgments 
and decrees so rendered “shall be subject to review... .. 


The judicial authority thus affirmatively and expressly dele- 
gated is plenary, and attended with a broad discretion both in 
equity and at law. The review provided by Section 317 is of judicial 
judgments and decrees. If the authority of the District Courts were 
purely administrative, as contended by Commission counsel, there 
would be no reason whatever to incorporate review into the terms 
of Section 317. If the enforcement court were under mandate 
simply to enter whatever judgments and decrees of enforcement 
the Commission might make application for, there would be 
no discretion and nothing for the Court of Appeals to review. 
Under the Commission concept, mandamus would be the proper 
and sole procedure to compel enforcement should the enforcement 
court refuse to enforce. 


“In this situation, does a registrant have the unqualified 
right to withdraw his registration. statement or, in other words, 
to dismiss a pending proceeding by which, for his own advan- 
tage, he is seeking the use of the mails and the instrumentalities 
of interstate commerce? If he have such right, there is no basis 
for the exercise of discretion in respect of the matter on the part 
of the commission; for it is obvious that discretion does not 
exist where there is no power to act except in one way. Cf. City 
of Detroit v. Detroit City Ry Co. (C.C.) 55 F. 569, 573, Ex 
parte Skinner & Eddy Corp., 265 U. S. 86, 93, 44 S. Ct. 446, 
68 L. Ed. 912.” 


Jones v. Securities and Exchange Commission, 298 U. S. 1, 18, 
56 S.C. 654, 659, 80 L. Ed. 1015. 
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Commission counsel simply dispose of Sections 314 and 317 
by silence, although, as was necessary, the complaint alleged 
(R. 3) “This action arises under Sections 314(a), 314(b) and 
317 of the Federal Power Act..... . ” This review concededly 
is under authority of Section 317. The Commission’s whole posi- 
tion is self-contradicting. 


It being necessary to rely on statutory authority, counsel 
(Comm. 19-21) resort to Section 313 of the Act, entitled “Re- 
hearings; Court Review of Orders’. It matters not, to them, that 
this is not a “review” but an enforcement proceeding. The ulti- 
mate argument really advanced is that (Comm. 22) the Court of 
Appeals “shall have exclusive jurisdiction to affirm, modity or 
set aside”, without limiration. Anything less does not serve their 
purpose. But Section 313(b) does not vest any such broad juris- 
diction in the Court of Appeals. If it did, then Section 313(b) 
and Section 317 would be in direct conflict. The Court of Ap- 
peals can acquire exclusive jurisdiction of the statutory review 
only if a petition for review is filed and served on the Commis- 
sion, which is expressly directed to certify and file with the court 
a transcript of the record. Then “upon the filing of such 
transcript such court shall have exclusive jurisdiction to atticm, 
set aside or modify...... ” Unless the statutory review is un- 
dertaken by “any party..... aggrieved” by a Commission 
order, the Court of Appeals is vested with no jurisdiction what- 
ever. There is no conflict between Section 313 and Sections 314 
and 317. As a matter of fact, an enforcement proceeding need not 
await the expiration of the time limits imposed by Section 313 (a) 
and (b), to which counsel refer (Comm. 23). An enforcement 
proceeding under Section 314 may be brought whenever the Com- 
mission in its discretion elects so to do. See Ford Motor Co. v. 
National Labor Relations Board, 305 U. S. 364, 59 S. C. 301, 82 
Lakd.221. 


While Congress has the constitutional authority to withhold 
jurisdiction, in whole or in part, from the District Court or the 
Court of Appeals and, under certain circumstances, to deny to a 
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person a judicial forum in which to have his rights adjudicated, 
this is not such a case. Here the controlling Federal Power Act 
by its express terms vests in the District Court “exclusive jurisdic- 
tion over violations ..... and of all suits in equity and ac- 
tions at law brought to enforce... .. ” There is no slightest 
statutory foundation for the contention that the powers of the 
District Court as a court of equity or as a court of law are in any 
manner or in any respect curtailed. Nor is judicial authority to be 
found which supports the Commission’s contention here. On the 
other hand, there are numerous decisions holding to the con- 
trary. The decisions from which “spot quotes” are made in the 
Commission brief do not support its contention now under con- 
sideration. Such decisions will be discussed hereinafter. 


The District Court in an enforcement proceeding has the power, 
and it is its duty, to determine whether the Commission order 
is valid, for if not, there is no order to be enforced. A void order 
is no order for any purpose. The Court itself has no authority by 
its decree, to infuse validity into an invalid order. The order, to 
be enforceable, must have been valid when issued. 


Fed Power Comm. v. Metropolitan Edison Co., 304 U. S. 375, 
386-387, 82 L. Ed. 1408, 1415, 58 S.C. 963 


Fed. Power Comm. v. Panhandle Eastern Pipe Line Co., 172 
mea) 57, 60 (C.A. 3, 1949) 

Fed. Power Comm. v. Panhandle Eastern Pipe Line Co., 337 
U.S. 498, 515, 93 L. Ed. 1499, 1510, 69 S.C. 1251 

East Ohio Gas Co. v. Fed. Power Comm., 115 F (2d) 385, 
387 (C.A. 6, 1940) 

United Gas Pipe Line Co. v. Fed. Power Comm., 181 F (2d) 
796, 800 (C. A. D. C. 1950) 


Fed. Power Comm. v. Hope Natural Gas Co., 320 U.S. 591, 
64 S. C. 281; 88 L. Ed. 333 


The foregoing decisions relate to the Federal Power Act and 
to the Natural Gas Act. The enforcement provisions, and the pro- 
visions for statutory review, in the two Acts are identical. As to each 
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of the Acts, the courts declare that the issue of Commission juris- 
diction can be raised and adjudicated in an enforcement proceeding. 


There are several decisions upholding the authority of the en- 
forcement court to inquire into the jurisdiction of the National 
Labor Relations Board. The enforcement and review provisions 
of the National Labor Relations Act are, in substance, identical 
with those in the Power Act and Natural Gas Act, except that 
under the Labor Act the Court of Appeals is the enforcement 
court (Sec. 10 e), as well as the court of review (Sec. 10 f). 


National Labor Relations Board v. Cheney California Lum- 
ber Co., 327 U. S. 385, 66 S. C. 553, 90 L. Ed. 739 


National Labor Relations Board v. Jones & Laughlin Steel 
Corp, 331 U. Se4AlGrey ss) Gl 74.9 Leeda ier 

National Labor Relations Board v. Red Spot Electric Co., 
(C. A. 9, June 20, 1951, No. 12,804) 

National Labor Relations Board v. Boss Mfg. Co., 107 F. 
(2d) 574,578, 319 (ees 7, 1959) 

Ford Motor Co. v. National Labor Relations Board, 305 USS. 
364, 59 S. C. 301, 83 L. Ed. 221 


National Labor Relations Board v. Highland Park Mfg. Co., 
(1951) 3419U0S) 22, (1S) © 758, oo eco oe 


In Hecht Co. v. Bowles, 321 U. S. 321, 64 S. C. 587, 88 L. Ed. 
754, the Supreme Court had before it the question of whether the 
enforcement provisions of the Emergency Price Control Act re- 
quired the enforcement court to issue its injunction or other ap- 
propriate order as a matter of course. The contention of the Price 
Administrator was that Section 205(a) of that Act was manda- 
tory upon the enforcement court because, upon a showing by the 
Administrator of violation, the statutory language is that the 
enforcement order “shall be granted.” The Court rejected the con- 
tention and held “a grant of jurisdiction to issue compliance or- 
ders hardly suggests an absolute duty to do so under any and all 
circumstances. We cannot but think that if Congress had intended 
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to make such a drastic departure from the traditions of equity prac- 
tice, an unequivocal statement of its purpose would have been 
made.” 


The recent decision of this Court in National Labor Relations 
Board v. Red Spot Electric Co., supra, is decisive here. In that 
case the company did not avail itself of the statutory review and 
did not appear in the enforcement proceeding before this Court. 
The opinions of this Court in that case are direct and specific that 
it, the enforcement court, is ot “imperatively compelled to order 
enforcement summarily. There is no language in the enactment 
which points to the conclusion so desired. The whole structure of 
the law demands judicial consideration when an order of enforce- 
ment 1s prayed. If mechanical sanctions were required, these could 
have been provided without the necessity of appeal to the courts 
, ae The postulates of jurisdiction of the Board and of the 
Court itself must be examined without fail.” And “Upon a petition 
of this kind, we should carefully examine the record for the pur- 
pose of determining that the Board had jurisdiction to make its 
order and that it has not ‘traveled outside the orbit of its author- 


ity’ 2? 


We do not deem it necessary to quote extensively from the 
many decisions, supra, which reject the contention of the Commis- 
sion that the enforcement court is in effect a mere mechanical 
rubber stamp. 


Fed. Power Comm. v. Panhandle Eastern Pipe Line Co., supra, 
was an enforcement proceeding. Judicial enforcement was denied 
in the District Court, in the Court of Appeals, and in the Supreme 
Court. The order of the Commission undertook to assert a juris- 
diction which it does not possess and is prohibited from exercising, 
hence was invalid and void. Mr. Justice Reed, speaking for the 
Supreme Court, declared: 


“The Commission sought by injunction to enforce its order 
halting the transaction between Panhandle and Hugoton pend- 
ing the outcome of its investigation. The Commission argues 
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that at any rate the transfer should be enjoined until it can 
determine its own power and the necessity of using it. Injunc- 
tive aid was requested under § 20(a) of the Act and the general 
equity power of the district court. To be entitled to judicial 
assistance, however, the order issued by the Commission must 
be valid and based on a statutory grant of power to the Com- 
mission. As we have held above that the transfer of undeveloped 
gas leases is an activity related to the production and gathering 
of natural gas and beyond the coverage of the Act, the authority 
of the Commission cannot reach the sales. A proposed transfer 
cannot be stopped by the Commission. It should not be per- 
mitted to delay what it cannot prevent ..... 


The same principle was restated in National Labor Relations 
Board v. Highland Park Mfg. Co., supra, also an enforcement pro- 
ceeding. Judicial enforcement was denied by the Court of Appeals 
and by the Supreme Court. Section 159(h) of the National Labor 
Relations Act, as amended by the Labor-Management Relations 
Act, 29 U.S.C.A. 159(h), provides: “No investigation shall be 
made by the Board ..... , no petition under subsection (e) (1) 
of this section shall be entertained, and no complaint shall be is- 
sued pursuant to a charge by a labor organization... . . unless 
there is on file with Board ..... ” the so-called non-Communist 
affidavit required by the Act to be filed. The necessary affidavit 
had not been filed, as required. Mr. Justice Jackson, speaking for 
the Supreme Court, disposed of the case, as follows: 


“It would be strange indeed if the courts were compelled 
to enforce without inquiry an order which could only result 
from proceedings that, under the admitted facts, the Board was 
forbidden to conduct. The Board is a statutory agency and, when 
it is forbidden to investigate or entertain complaints in cer- 
tain circumstances, its final order could hardly be valid. We 
think the contention is without merit and that an issue of law 
of this kind, which goes to the heart of the validity of the 
proceedings on which the order is based, is open to inquiry by 
the courts when they are asked to lend their enforcement powers 
to an administrative tribunal.” 
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National Labor Relations Board v, Jones & Laughlin Steel 
Corp., supra, was another enforcement proceeding. It is clear from 
the context of the Supreme Court opinion and the opinion of the 
Court of Appeals (146 F (2d) 718) that the respondent company 
did not seek to avail itself of the statutory review. The question 
involved was whether the Board order had become moot. In that 
connection the Court, speaking through Mr. Justice Murphy, de- 
clared: 


: ae The order was a continuing command which may 
be effectuated in the future. But unless the order was valid 
when it was issued, there is no basis whatever for it and no 
court can decree its enforcement in the future. Hence its validity 
must be judged as of the time when it was issued, a time when 
the guards were still militarized. This is not to say, however, that 
events subsequent to demilitarization are irrelevant in deciding 
whether the order should be enforced. All that we hold is that 
demilitarization in and of itself is not enough to render the 
order or the case moot.” (Emphasis added). 


In Ford Motor Co. v. National Labor Relations Board, supra, 
the Board sought enforcement of its order and thereafter the 
company petitioned for the statutory review. On such state of 
facts, Mr. Chief Justice Hughes, who delivered the opinion of 
the Court, declared: 


“Under Section 10(f), 29 U. S. C. A. Sec. 160(f), the jur- 
isdiction of the Circuit Court of Appeals is of the same charac- 
ter and scope in a proceeding for review brought by a person 
aggrieved by an order of the Board as the jurisdiction which the 
court has in a proceeding instituted by the Board for enforce- 
ment. 


“While Section 10(f) assures to any aggrieved person op- 
portunity to contest the Board’s order, it does not require an un- 
necessary duplication of proceedings. The aim of the Act is to 
attain simplicity and directness both in the administrative pro- 
cedure and on judicial review. Where the Board has petitioned 
for enforcement under Section 10(e) and the jurisdiction of the 
court has attached, no separate proceeding is needed on the part 
of the person thus brought into the court...... 
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“While in the instant case there art two proceedings, sep- 
arately carried on the docket, they were essentially one so far 
as any question as to the legality of the Board’s order was con- 
cerned. Petitioner’s answer in the Board’s proceeding presented 
substantially the same objections as those raised in petitioner's 
proceeding for review. The present contentions of the parties 
are largely addressed to procedural distinctions, but if we fol- 
low the course of the two proceedings we find that there is 
really but one ultimate question and that is with respect to 
the court’s final action in remanding the cause to the Board 
for further proceedings.” (Emphasis added ) 


In Fed. Power Comm. v. Metropolitan Edison Co., supra, Mtr. 
Chief Justice Hughes, speaking for a unanimous court (two Jus- 
tices not participating), used the following significant language 
in answer to the contention herein made that the statutory review 
under Section 313 of the Federal Power Act is exclusive: 


“There was no order of the Commission before the Circuit 
Court of Appeals for review. Apart from the question whether 
the order of January 6, 1936, or that of January 26, 1937, 
can be regarded as reviewable, no application for such a review 


had been made. 


Rem ES The statute confers no authority upon the Com- 
mission to enforce its directions to appear, testify or produce 
books and papers save by application to a Federal court under 
301 (Cyy et Upon such an application by the Commis- 
sion for the enforcement of its order, respondents would have 
full opportunity to contest its validity.” (Emphasis added). 


It thus appears conclusively that the Commission contention, 
“The Commission’s order may not be reexamined in a District 
Court proceeding for its enforcement” (Comm. 21) is without 
support in the provisions of the Federal Power Act and identical 
provisions of other enactments, such as the Natural Gas Act and 
the National Labor Relations Act. Moreover, the decisions of the 
Supreme Court apply the unambiguous terms of said laws as 
enacted, not as Commission counsel propose. The attempt of coun- 
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sel (Comm. 27-29) to distinguish, particularly the provisions of 
the National Labor Relations Act but not those of the Natural 
Gas Act, from the identical enforcement and review procedures 
of the Power Act, is not responsive to the respective statutory 
provisions as written by Congress. 


We now turn to the decisions (Comm. 10-11, 21-31) said to 
support the Commission contentions that the District Court pro- 
ceeding is merely a mechanical operation. 


Fed Power Comm. v. Pacific P. & L. Co., 307 U. S. 156, 159 
(Comm. 22), involved the question whether a Commission order 
denying the application of Pacific for Commission approval of a 
proposed transfer to Pacific of certain property including licenses 
under Part I of the Federal Power Act, was reviewable, because 
a negative order. The Supreme Court, affirming the decision of 
this Court (98 F (2d) 835), held the order of denial was re- 
viewable under Section 313(b) of the Act. No question of en- 
forcement was or could have been involved. 


In Safe Harbor Water Power Corp. v. Fed. Power Comm., 124 
F (2d) 800, 804 (C. A. 3) (Comm. 22), conflict was found to 
exist between the statutory review under Section 20 of Part I of 
the Act and the newer review provisions of Section 313(b) of 
Part III of the Act, and the issue in the case was which section of 
the statute should prevail. The court held that Section 313(b) 
prevailed and that, to the extent of the conflict, Section 20 was 
repealed by implication. The conflict was between two separate 
and independent sections relating to review. Here again, the en- 
forcement provisions of the Act were not under consideration. 


Piuma v. United States, 128 F (2d) 601 (C.A. 9), does not 
hold that which counsel (Comm. 24) imply from their frag- 
mentary quotation from the opinion. The issue sought to be made 
by Piuma was “that the Commission had no jurisdiction to make 
the order” involved in the case. The Court did not hold that the 
issue of the Federal Trade Commission’s jurisdiction to enter the 
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order could not be raised in an action for penalties, though no 
petition to review it was ever filed. The Court did find and hold 
“The appeal is a frivolous one. Facts warranting the judgment 
were alleged in the complaint and admitted in the answer. Thus, 
instead of a defense, the answer was, in effect, a confession of 
judgment.” The court actually passed on the defense of want of jur- 
isdiction and found it to be without merit. 


In LaVerne Coop. Citrus Ass'n. v. United States, 143 F. (2d) 
415, 418, 420 (C.A. 9), (Comm. 24), this court in its opinion 
was careful to state “Appellants do not contest the constitution- 
ality of the Act or the validity of order No. 53 on its face” (Em- 
phasis added). And later in the opinion, it is emphasized “Again 
we note that we are not discussing invalidity apparent on the face 
of such orders”, 


Since the issue in the case at bar is “invalidity apparent on the 
face” of the Commission Opinion-Order of March 31, 1950, it 
would appear entirely clear that the LaVerne case is not relevant 
here. 


In Lichter v. United States, 334 U.S. 742, 753, 790, 791, 792, 
affirming Pownall v. United States, 159 F (2d) 73 (CA. 9) 
(Comm. 23, 25-26), the issues were defined by Mr. Justice Bur- 
ton, speaking for the Court, as follows: 


“We have two main issues before us: (1) the constitution- 
ality of the Renegotiation Act on its face and (2) the finality 
of the determination of the excessive profits made under it in 
the absence of a petition filed with the Tax Court within the re- 
quired time, seeking a redetermination of those profits..... 
In each case we uphold the constitutionality of the Act as pro- 
viding the necessary authorization for the judgments rendered. 
We also accept the finality given by the courts below to the 
administrative determinations made of the excessive profits, 
although the statutory situation as a basis for the finality of 
such determinations is not precisely the same in each case..... 
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“It expressly stated that ‘A proceeding before the Tax Court 
to finally determine the amount, if any, of excessive profits 
shall not be treated as a proceeding to review the determination 
of the Board, but shall be treated as a proceeding de novo.’ 
Sec. 403(e) (1). It provided also that ‘In the absence of the 
filing of a petition with the Tax Court of the United States 
under the provisions of and within the time limit prescribed in 
subsection (@) (1), such order (of the Board) shall be final 
and conclusive and shall not be subject to review or redetermina- 
tion by any court or other agency.’ (Emphasis added) 


“No petitions were filed with the Tax Court in any of the 
cases before us, and the time for doing so has expired... . . 


“We uphold the decisions below and the contentions of the 
Government to the effect that the statutory provision thus 
made for a petition to the Tax Court was not, in any case before 
us, an optional or alternative procedure. It provided the one 
and only procedure to secure a redetermination of the excessive 
profits which had been determined to exist by the orders of the 
respective Secretaries or of the Board in the cases before us 
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It is a far cry from the foregoing provisions of the Renegotiation 
Act to the actual provisions of the Power Act. There is nothing 
remotely similar in the two enactments. The issue in the Lichter 
case was the constitutionality of the Renegotiation Act on its face 
and the Supreme Court passed upon that issue in an action by the 
United States to recover alleged excess profits, notwithstanding the 
provision of Section 403(e)(1) above quoted. The question of 
constitutionality was passed «pon to determine whether there was 
any legal foundation whatever for the Government's suit. 


Woods v. Kaye, 175 F (2d) 886 (C.A. 9) arose under the 
Emergency Price Control Act of 1942, being an action by the 
Housing Expediter to compel restitution of rent overcharges. The 
landlord did not question the rent reduction except in its retro- 
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active aspect, 1e., the refund, and failed to properly follow the 
procedure of review provided in the Act. 


Section 924(d) of the Act provides: 


“The Emergency Court of Appeals ..... shall have ex- 
clusive jurisdiction to determine the validity of any regulation 
or order of any price schedule ..... , and of any provision 
of any such regulation, order, or price schedule. Except as 
provided in this section, no court, Federal, State, or Territorial, 
shall have jurisdiction or power to consider the validity of 
any such regulation, order, or price schedule, or to stay, re- 
Steam, enjgoum, Of set aside... .. any provision of this Act 
eee: or any provision of any such regulation, order, or 
price schedule, or to restrain or enjoin the enforcement of any 
such provision.” 


The constitutionality of the Emergency Price Control Act, and 
particularly Section 924(d), was passed upon and upheld in 
Bowles v. Willingham, 321 US. 503, 526, in a suit brought by 
the Price Administrator to restrain further prosecution of state 
proceedings and violations of the Act. The Court held there was 
no constitutional objection to confining relief against orders of 
the Adminsitrator to the Emergency Court of Appeals. It is odd 
that counsel should quote (Comm. 26) from the concurring 
opinion in that case of Mr. Justice Rutledge, who premised his 
concurrence in approving Section 924 (d), as follows: 


“In my opinion, Congress can do this, subejct however to the 
following limitations or reservations which I think should be 
stated explicitly: (1) The order or regulation must not be 
invalid on its face... . . ae 


Woods v. Kaye, supra, following Bowles v. Willingham, supra, 
held that 20 forum was open to the landlord under Section 924 (d) 
except the Emergency Court of Appeals to which she failed to go 
for relief. Congress expressly provided but one forum under the 
Emergency Price Control Act, as under the Renegotiation Act 
upheld in Lichter v. United States, supra. In the Power Act exclu- 
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sive jurisdiction over all violations of that Act is vested in the 
District Court, as the court of enforcement, with no express or 
implied limitations of the broad equity powers of such court. 
The Court of Appeals, as the court of “review”, is invested with 
no general jurisdiction. The “exclusive jurisdiction” of that court 
can attach only if, as, and when in a particular case the review 
procedures prescribed by Section 313 of the Act have been com- 
plied with. 


Under the Renegotiation Act the War Contracts Price Adjust- 
ment Board is directed to enter into the renegotiation of contract 
price on determination of excess profits “whenever, 2 the opinion 
of the Board, the amounts received or accrued under contracts 
with the Departments and subcontracts may reflect excessive prof- 
mee. ” (US.C. Title 50, App. § 1191(c) ) Therefore, con- 
formably to the decision in Shields v. Utah Idaho Cent. Ry. Co., 
305 US. 177, 83 L. Ed. 111, 59 S. C. 160, such determination, 
even if wrong, does not defeat jurisdiction, for it still is “the opin- 
ion of the Board” which is the standard of jurisdiction fixed by 
Congress. 


There is in the Renegotiation Act no prohibition of action 
prescribed within a defined statutory grant of power, as was 
present in the statute involved in United States v. Idaho, 298 US. 
105, 80 L. Ed. 1070, 56 S.C. 690. There is an affirmative dele- 
gation of authority to the Contract Price Adjustment Board to 
proceed on the basis of “the opinion of the Board,” and nothing 
else. Under the Power Act, the jurisdiction of the Commission is 
not determined by “the opinion” of that body, but by the juris- 
dictional tests of Section 201(b) of the Act. See Myers v. Beth- 
lebem Corp., 303 U. S. 41, 49, 50, 82 L. Ed. 638, 643, 58 S.C. 
459. 


In Yakus v. United States, 321 U. S. 414, 88 L. ed. 834, 
64 S.C. 660, the constitutionality of the Emergency Price Control 
Act was upheld, including the express exclusive statutory pro- 
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cedure for administrative and judicial review by the Emergency 
Court of Appeals. The Court in that case again pointed out that 
“There is no contention that the present regulation is void on 
its face...” (321 US. 447). The case is not authority here 
from any conceivable viewpoint. 


Counsel stress the case of United States v. Sing Tuck, 194 U.S. 

161, 48 L. Ed. 917, 24 S.C. 621, (Comm. 18-19). The controlling 
provision of the statute applicable in that case (Act, August 18, 
1894; 28°Stat. at EO 390Chap. 301, US CompsStar 90a: 
1303) which has no counterpart in the Federal Power Act, reads 
as follows: 
“In every case where an alien is excluded from admission 
into the United States under any law or treaty now existing or 
hereafter made, the decision of the appropriate immigration or 
customs officers, if adverse to the admission of suck alien, shall 
be final, unless reversed on appeal to the Secretary of the Treas- 
ury.” (Emphasis added). 


In the anticipatory discussion by Commission counsel (Comm. 
26-31) of the “cases cited by the Company”, it is said that the 
same “were all cases in which the statute did not provide another, 
exclusive method of judicial review.” The distinction sought to 
be made by counsel is vain and unrealistic. Section 313(b) of 
the Power Act relates to “review”, while Section 317 thereof 
relates to “enforcement”. They are not in conflict; nor is any part 
of Section 317 superseded by Section 313(b). Counsel indulge 
the pure assumption that the statutory “review” and the statutory 
“enforcement” are both “review”. The provisions of the Act 
directly contradict such assumption. The District Court, as the 
enforcement court, expressly is vested with plenary and “exclusive 
jurisdiction over violations in all suits in equity and actions at law 
brought to enforce....” In any enforcement proceeding, the 
first duty of the District Court is to determine whether the 
Commission order is valid, for if not, there is nothing to enforce. 


3») 
CONCLUSION 


The Commission was and is without jurisdiction under the 
Federal Power Act, the sole source of its authority: 


To issue and cause to be served original process in the nature 
of a complaint and summons in an adversary action directing 
Arizona Edison to respond and appear before it; 


To make and enter its Opinion-Order of March olla USO) yal 
which it found Arizona Edison to be a “public utility” under said 


Act and directed it to comply with certain regulatory provisions 
of the Act. 


The lack of Commission jurisdiction, both personal and sub- 
ject matter, appears on the face of the Commission Opinion-Order 
of March 31, 1950, and in the Commission’s Complaint in this 
enforcement proceeding. 


The District Court, as the court of enforcement, has the author- 
ity and duty to examine and determine the jurisdiction of the 
Commission in the premises and the jurisdiction of the Court 
itself in the enforcement proceeding. 


The judgment of the District Court is correct and should be 
affirmed. 
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